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Preface

Public service labour relations have undergone @bepges in many countries in
the last three decades. Since 1978, when ILO CaioveNo. 151 on labour
relations in the public service, and its accompagyRecommendation No. 159,
were adopted, there has been a considerable growttre numberof workers’
organizations and an increase in militancy in tbblig service. At the same time,
there has been a significant shift from unilateleiermination by governments of
the conditions of employment of public employeesbiiateral mechanisms that
enable public employees to participate in decidivege conditions.

During the last three decades, this evolutioniha®me countries come into
conflict with government policies adopted in resporto the globalization of
economies, in particular those policies designdiniid public expenditure through
restrictions on public employment and those on wagderation. As a result, some
of these countries experienced a rise in labouputes in the public service, a
situation that often brought the agenda of refogypnblic service labour relations
to the forefront of attention in the national intiied relations scene.

The present study seeks to review the changesteatred in the last two
decades in public service reforms. Professor Lard&8mrdogna of the University of
Milan traces the effects that the New Public Mamaget (NPM) approach has
brought to public sector reform in a good numbe®©&CD countries. The paper is
critical of the theoretical weakness of NPM in threa of public service labour
relations, and in the final conclusion it is suggedsthat in order to achieve better
guality public services it is necessary to activatevide variety of mechanisms,
more sophisticated and less unilateral than thas@opnded by the “agency
theory”.

This study gives the reader the opportunity tesgridne changes that several
public service labour relations systems underwadttheir implications, as well as
the limitations of certain theories applied to fheblic sector. We hope that this
study contributes to a better understanding ofsfhiat and principles embodied in
ILO Convention No. 151 thirty years after its adopt

Geneva, June 2008 Giuseppe Casale
Chief,
Social Dialogue, Labour Law
and Labour Administration
Branch (DIALOGUE)




Summary

This paper analyses the reform of public servicplegment relations inspired by
the New Public Management approach which domin#itedpublic sector reform
agenda in many OECD countries over the last twades. The NPM precepts
challenged both the traditional “sovereign empldyand “model employer”
approaches to public service employment regulagowjsaging a double process
of convergence: between public and private seatapl@yment relations within
each country, and in public service employment tiela between different
countries. However the outcomes are mixed: prosesgeconvergence have
occurred in a diversified and limited way; unexgelcand perverse effects have
often followed the reform attempts; improvementsast-efficiency and quality of
public service delivery are questioned in many toes.

The paper traces these outcomes back to the tlombneeaknesses of NPM
in the field of public sector employment relationsamely its neglect of the
distinctiveness of the public sector employer agottical institution and its
excessive attention to moral hazard and agency gosblems. The conclusions
suggest that the NPM programme, in order to delmere efficient and better
quality services through a reform of public servezeployment relations, requires
the activation of a richer variety of mechanismsrensophisticated and less
unilateral than those which NPM borrows from agetngory.
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1.

Introduction

Under external and internal pressures to increffis@eacy and quality of public
services, over the last two decades most OECD desngovernments have
attempted to reform public sector employment refegj within a wider process of
public service restructuring. Reforms have oftearbmfluenced by the precepts of
the New Public Management (NPM) approach. Thisstti@ introduce market-
oriented mechanisms of governance of public sesviceonjunction with private-
sector techniques of human resource managemersuds it challenges both the
traditional approaches to public service employmegulation, the “sovereign
employer” and the “model employer” approaches, yimgl as a consequence a
double process of convergence: between public anétp sector employment
relations within each country, and in public seevemployment relations between
different countries.

This paper has two main parts. First, after outtjnthe link between the
NPM programme and the reform of public service eyplent relations (sections 2
and 3), it addresses two long-standing questioresti( 4): the degree of
convergence between public and private sectorbanregulation of employment
and labour relations within countries; and the eité divergence and convergence
between countries. Drawing on empirical evidencestigofrom the EU15
countries, the argument challenges assumptions adical change: despite
significant reforms in the last 20 years, importdifferences between public and
private sector employment relations still persmstriany countries; and despite the
ascendancy of NPM inspired reforms, in many casm®/ergence across countries,
or clusters of countries, remains limited.

In the second part (sections 5 and 6), reasomdlitirainate these general outcomes
are discussed, with particular reference to sonietemded, and even perverse, effects of
NPM inspired reforms in public service employmeslations. It traces these difficulties
back to more general weaknesses of the NPM apprazamely its neglect of the
specificity of the public sector employer as a tdi institution and its excessive, and at
times obsessive, concern with moral hazard and cggesosts problems due to
opportunistic behaviours of employees. The diffeesnbetween the public sector and
private sector employer, and the particular contextwhich the former operates in
comparison with the latter, have long been recaghlzy industrial relations theory in the
field. These theoretical weaknesses undermine il Idbility to see the difficulties of
importing market-type mechanisms of governance tinopublic sector, and its ability to
anticipate unintended or perverse effects. Thremmgkes in the field of employment
relations are discussed. The same weaknesses anigpras well the original promise of
NPM to renew public administration and to deliveorm efficient and better quality
services. The conclusions suggest that the NPMranagie, in order to deliver more
efficient and better quality services (also) thiowgreform of public service employment
relations, requires the activation of a richer eBri of mechanisms than simple
“marketisation” or naive attempts to mechanicathport private sector practices into a
context which remains markedly different from thatvailing in the private sector. These
mechanisms, it is suggested, must be more soptisticand less unilateral than those
almost exclusively borrowed from the moral haz&ebry.







2.

New Public Management and the reform
of public service employment relations

It is not possible to understand the achievemeutsertainties and current
problems of the reforms of public service employmeelations if it is not
recognised that they occur within a wider procespublic service restructuring.
This reform process stems from external and intgonessures to contain public
expenditure, increase efficiency and improve thaliuof services delivered to
users and citizens in general (Pollitt and Boudka2®04). Structural and
institutional choices carried out by policy-makeanmsthis direction, often broadly
based on the NPM approach, are necessary poirgparaires to understand their
(expected and actual) cascading effects on the gmant relations arena. In a
sector characterised by high labour intensity atthost everywhere, strong union
density (Visser 2006), wide-ranging reforms of puikrvices inevitably affect the
regulation of employment relations, HRM practicasd the role and prerogatives
of trade unions. The reverse situation is alsa frusuch a context it is not possible
to change public service provision without addmgsa reform of public service
employment relations.

As is well known, New Public Management, whichtle 1980s and 1990s
dominated the bureaucratic reform agenda in man@g@Eountries, originated in
two different streams of ideas: on one hand, thve institutional economics, built
on the assumptions of the public choice school @dprising transactions cost,
principal-agent and property rights theories; amdthe other hand, some versions
of business-type managerialism (see Hood 1991 &8b;1Pollitt 1993; also
Barzelay 2001, while Gruening 2001 partially diseg, suggesting the influence
of a greater variety of ideas). The rise and spafadPM has been attributed to
either rational choices carried out by policy-maker improve the efficiency and
quality of public services, or various forms of tingional isomorphism (Hood
1995; Barzelay and Gallego 2006). Irrespective e precise reasons for its
diffusion, it aimed to reverse the traditional aggerh to public management in two
key elements: by lessening or removing the diffeesrbetween the public and the
private sector, and by shifting the emphasis frawcgss accountability towards
accountability on results.

From these basic ideas, a number of precepts ariil components were
derived, many of which directly or indirectly affeemployment relations and
HRM practice (Hood 1991: 4-5; 1995: 94-7). Suchcppas included: an emphasis
on higher discretional power on, and control ofgamizations by top managers
(“freedom to manage”); the importance of explicigrmal and measurable
standards of performance, as opposed to trust afegsional standards and
expertise; an emphasis on output (and outcomejalenas opposed to controls on
inputs and processes; unbundling and disaggregafionganizational units, often
combined with privatisation processes in the ssetse and more contract-based
competitive provision of services in the form oftemal markets or similar
arrangements, as opposed to bureaucratic and d¢heralty integrated forms of
provision; a stress on private sector styles of agament; greater discipline and
parsimony in resource use, including human ressurce




In brief, even when they did not imply a proce$samplete privatisation,
NPM inspired reforms aimed to profoundly modify thgstem of constraints and
opportunities, of incentives and controls governihg entire functioning of the
public services. It aimed to reduce the differenbesveen the public and the
private sector of the economy by importing into twemer the methods of
management typical of the latter, and to promotgpa& of governance of labour
transactions in the public services significantlgser to that prevailing in the
private sector.

With regard more specifically to employment ralas and personnel
policies, the implications of these ideas and ecevere such as to seriously
challenge both the traditional approaches of puiditvice employment regulation
which dominated most industrialised democraciesrdfie Second World War.
That is, on one hand, the “sovereign employer” apgh, typical of the German
and Austrian tradition as well as that (with somaldications) of other continental
European countries (like France, but also Denm@piain and still others), and on
the other hand, the “model employer” approach @ipmf the Anglo-American
tradition (Beaumont 1992: 76 ff.; Bach and Kes&@07).

Figure 1. Traditional approaches to public service employment regulation

Sovereign employer

Model employer

The government acts as ‘sovereign employer’, unilaterally
determining by law and ordinances terms and conditions of
employment (including pay) of public employees, or at
least a substantial part of them (civil servants and part of
the public servants).

Special procedural and substantive prerogatives, and at
times special formal status, for a large part of employees:
job security; formal guarantees in recruitment, career,
internal  mobility, disciplinary matters; importance of
seniority; importance of national standards

No (formal) collective bargaining right for civil servants and
(at least part of) public servants, or limitations

No right to strike, or special regulation

Right of association (usually) admitted

The government as an employer provides a ‘leadership by
example’ in employment and labour relations matters,
granting better procedural and substantive elements than
those prevailing in the private sector industrial relations:
job security, pensions and sick-leave benefits, formal
procedural arrangements for dealing with redundancies
and disciplinary matters, training; importance of seniority
and of national comparability standards

Joint regulation of the terms and conditions of employment
and right to collective bargaining.

Employee participation arrangements and
democracy’

‘industrial

Right to strike, occasionally with some limitations

Right of association admitted, with encouragement of
unionism

These two approaches differed in some importaatufes, namely with
reference to the role of unilateral versus joirgulation of terms and conditions of
employment, and the connected issue of the prabwiditmitation versus
recognition of the right to strike. But they alsadhseveral features in common:
some forms of job security (more stringent in thistfapproach); substantive and
procedural guarantees in terms of recruitmentrmalemobility, careers, training
and disciplinary matters; the importance of setyoaind length of service in pay
determination and career paths, together with eefs¥ to some national
comparability standards and attention to equityass the respect for professional
competencies and traditions as well as the sumbdinie value of the public servant
ethos.

In no country has either of these two approacteen bmplemented in their
full ideal-type configuration, while important natial examples exist in which




modified forms or even “contamination” between t® approaches have been
experienced. France and Germany are two casesim, gomehow in opposite
directions (Bordogna and Winchester 2001). In thset fcountry, despite the
introduction in 1983 of a form of joint regulatia@f the employment relationship,
this was and is characterized by a very weak armertein status, the government
retaining its ultimate power of unilaterally deteénmg pay and working conditions
of the totality of established civil servants, vifitra highly centralized system of
pay setting which in a uniform way affects morenthiae million fonctionnaires
titulaire of central government (education included), terid authorities and
public hospitals. At the same time, virtually ateRch public employees enjoy the
right to strike, which is constitutionally protedtewith a few weak limitations. In
Germany (Keller 1999; 2005), public employees areiddd in two large
subgroups, one of which, the Beamte (about 40 eet af the total), is regulated
according to the sovereign employer approach, withitbe right of collective
bargaining and the right to strike but with thehtigf association — and, indeed, a
very high unionization rate. The second group, aesimm blue and white collar
employees (about 60 per cent), is regulated aaugrth the model employer
approach, with rights of association, collectivegagning and the right to strike —
more or less as their private sector colleaguesemratdinary contract of
employment. Both groups enjoy legally-based, stmogkplace-level participatory
rights. Thus, in France, after the introductionfains of joint regulation in 1983,
the model employer approach formally applies tgoalblic employees, but in fact
it never really supplanted the sovereign employgr@ach. In Germany, the two
approaches formally cohabit in a dualistic modatheapplied to one or the other
of the two vertically separated subgroups of pubtitployees, although terms and
conditions of employment in the two groups tendrnftuence each other and to
converge. Nonetheless the formal difference remamaisat critical junctures can be
an important resource for government and policy emakKeller 2007). A German-
type dualistic model is shared by several othettinental European countries as
well.

These differences and qualifications apart, theoitant feature which
concerns us here is that both approaches shareotitn of a clear distinction
between employment regulation in the public seatat that in the private sector.
This distinction was mainly based on the explidkraowledgment of the unique
role of the state as employer, and of the particaémtext in which the public
sector employer operates in comparison with itsvgpel sector counterpart
(Beaumont 1992: 12; Ferner 1985: 47-50, 65-8). Bke of constraints and
opportunities, incentives and controls to which #maployer and managers are
subject in the two contexts differs widely (Bactddfessler 2007). Public sector
organizations are mainly financed through publicdsl and are subject to a higher
degree of public scrutiny; their employers/managees sensitive to the need for
political consensus and are answerable to a wiglega of stakeholders than in
private sector organizations — features which Kaoti®74) stressed more than 30
years ago in his analysis of multilateral bargagnim city government. As Ferner
and other authors stress, the public sector emplagebasically a political
institution, exposed to a context which leads togac of action which is different
from that prevailing in the private sector, confegr an intrinsically political
dimension to public sector industrial relations, some extent irreducible
(Bordogna 2003).

The NPM assumptions challenge precisely this notibthe distinctiveness
of the public sector employer compared to its gavaector counterpart. These




assumptions imply that by changing organizational aontextual factors, it is
possible to fully convert the former into the latteliminating in this way any
political orientation of, and influence on, the ilwgf action of the public employer.

Consequently, NPM assumptions undermine both dwersign employer
approach and the model employer approach in resgetteir defining features.
With regard to the first approach, it is mainly #pgecial status formally attributed
to public employees, and all the substantive amtquiural guarantees associated
with it, which are called into question, with thensequences deriving from this.
With regard to the second approach, to be questiaeethe idea that the
government as an employer should fully recogniziistrial relations institutions
and union prerogatives at national as well as atkplace level, perhaps even
encouraging trade union membership, and shouldigeats employees with better
terms and conditions of employment than those piegain the private sector.
With reference to both, the concern about equdyas and the respect of national
comparability standards are weakened or even abaddaon favour of a greater
responsiveness to varying labour market and org#oizal conditions; likewise,
the importance of seniority and of automatic medras in pay and career paths is
supplemented, or supplantédut court, by greater attention to the merit and
performance of individual employees.




3. Expected effects on public service
employment relations

As a consequence of the new approach, a numbéiecfson public sector labour
market and employment relations can be expecteskedshed out below.

First, a decrease in the share of public sectod@mment brought about by
widespread privatisation and outsourcing proceaseasell as by increasing
concerns about the containment of public expenglitur

Second, a decreasing share of public sector emgdogajoying special
employment status, and a parallel increase in eyepl with ordinary
employment contracts, and also of contingent warkas a consequence of
the broader objective to lessen or remove theréifiee between the public
and the private sector. With reference to manalgstadf and senior public
servants, this may imply the shift from a careesdobmodel to a position-
based model of employment, characterized by rewant of personnel
from the outside, with fixed-term contracts andheig salaries than those
granted to managers in comparable positions cofnamg within the public
sector.

Third, and connected to the previous one, a reoliam the scope and
intensity of the prerogatives attached to the gpestatus of employment,
less job security, but also a weakening or removValpecial procedures in
case of redundancies and of formal guaranteesrimstef recruitment,
careers, horizontal mobility and disciplinary medteas well as less
favourable pension arrangements.

Fourth, a wider diffusion of “free” collective baging (that is, on a
voluntary basis) as the main method of regulatihg &mployment
relationship, to the detriment of legally basedrierof unilateral regulation.

Fifth, a decentralization of collective bargainig, a way to make pay and
terms of employment more responsive to variationkcal labour market
conditions and organizational needs, to the detrinred some form of
national standards throughout the public services.

Sixth, and connected to the previous one, a ddagadmportance or
removal of length of service or other automatic &uallectivist” criteria in
determining pay increases and career paths, in ufavof more
differentiated, flexible, selective and individuad mechanisms, such as
forms of open contest for career promotions orotexitypes of merit and
performance-related pay.

Seventh, a less prejudicially favourable approachrtions and unionism,
and, in some cases, a more confrontational orientatvithin a framework

of strengthened managerial prerogatives in perdomadters and greater
voluntarism in union-management relations.




In summary, if fully applied, NPM inspired refornesll into question the
notion of the distinctiveness of the public employsad its logic of action as
opposed to that of the employer in the privatesedt could be expected to bring
about a turnaround in public service employmerdti@hs, undermining the main
components of both the sovereign employer and theelremployer approaches to
public sector employment regulation that prevasgeite the Second World War.
Consequently, a double process of convergence dmilexpected to occur, one
between public and private sector employment m@atatiwithin each country, and
the other in public sector employment relationsMeen different countries.




4. Outcomes in public sector employment
relations: The limited and diversified
impact of two decades of NPM inspired
reforms

Despite the above predictions, after two decadé@$Rd inspired reforms in many
OECD countries, the picture looks more mixed andewified than expected.
Diversity can be observed across different coustriie different segments of the
public sector, and in different parts of the NPMgmamme. If arguing that there is
nothing new under the sun would certainly be argggeation — take the case of
liberalization and privatisation in the strict sen@hich have been carried out
almost everywhere) and their implications for enypient relations— the opposite
argument of a radical turnaround or of a compldtange of paradigm seems
hardly tenable. Continuities along with disconttregs are detectable in almost
every country, although to varying degrees andanous combinations, and it is
hard to assess whether the former or the latténres prevail.

Convergence between public and private sector
employment relations

To limit the scope of our analysis mainly to theIB.tountries, with just few hints
on the EU27, some positive evidence can be obsewdd regard to the
convergence between the public and private sedtbmaeach national experience.
The proportion of public sector employees did dbfudecrease in many cases as
privatisation and outsourcing processes took ptaee the 1980s and 1990s. In the
UK, a country which was at the forefront of thesmgesses, public sector
employment decreased by almost two million peojtevben the early 1980s and
early 1990s, significantly affecting also centralvgrnment employees. Several
other countries followed suit, like Denmark, Itallge Netherlands, Norway, Spain,
France and Germany, i.e. most of the former EUlntees. Austria is in this
sense a latecomer, where the privatisation of pamta telecommunications
services was only implemented in 2003-04. Thesegases not only reduced the
share of public employees out of total employmbat,often also the proportion of
employees with special employment status (careelr servants) with respect to
public employees on ordinary contratts.

In addition, the transfer of services and tasksnfrcentral government to
lower levels of government (often in connectionhmirocesses of administrative
and institutional decentralization) or to exteragéncies have been implemented or
are under way in several countries, like Austriglggim, Denmark, Finland,
Hungary, Ireland, Italy, Norway, Portugal, Sloveaiad the UK. These processes
as well often implied a reduction in the proportadfrpublic employees with special

! Recent analyses of these processes underlinartegence of new labour relations regimes, diffefearh the
old public sector employment relations (Brandt &ctiulten 2007).

2 In some cases, however, career civil servants taiagd their special status of employment evenr afte
privatisation, at least for a certain period ofdiwr until their retirement, as tiBeamte in the German railways
and postal service, or statutory civil servantthim French postal service after its transformaitmoh991 from an
administration of the Postal and Telecommunicatiginsistry to an independent public company (seedpsdi
2006; Regalia 2007; also Brandt and Schulten 2008)milar hybrid model of employment relations eged in
Austria in administrations which were transformsahi public authorities to corporations with legapacity, like
universities.




employment status, as a number of civil servantsaaralogous personnel changed
their status to employees on ordinary contractnaoleu collective agreement.

Parallel to this has been a partial erosion ofsiecial prerogatives attached
to such status. This has occurred in many countries the last 15-20 years, and in
some cases is still under way, as in Portugal é8ttfl and Pereira 2007), giving
rise to a form of harmonisation of employment nelahips with those in the
private sector. Recruitment practices have beeremaate open and flexible; the
importance of seniority in career and promotioncpsses has been reduced in
favour of merit and performance; mobility has béssilitated; fixed-term contracts
have been extended to (senior) civil servants dk same variable component in
remuneration has been introduced, as well as some 6f performance-related
pay; retirement and pension privileges have beettypeurtailed; less favourable
systems of disciplinary sanctions have been inttedujob protection has been to
some extent weakened and dismissal proceduresodledtive redundancies made
easier and less costly (even if in some casesahmadnisation process has gone in
the opposite direction, meaning an extension of posbtection to contractual
employees, as, for instance, in France and Italjériatest years).

However, the trend of decreasing employment inghblic sector, which
dominated previous decades, in the early 2000saappe have ceased in several
cases, or at least has developed in a more dirgrsifshion across European
countries, as the privatisation process has beaanee. All in all, between 2003
and 2005 public sector employment started to irsgeggain in many European
countries, often reversing a long period of dec{iderdogna 2007).

With regard to the special employment status, itieghe abovementioned
harmonisation process, in many cases it has be&nrggistant to change, at times
surviving even in some of the privatised serviasleast temporarily, as already
observed. In general, in most EU countries a dison persists not only between
public and private sector employment regulatiort,ddsio between employees with
special employment status (career civil servanis)ally subject to public or
administrative law, and personnel on ordinary emplent contracts, subject to
private or commercial law. In most cases, moreaséch a division between career
public servants and contractual employees is nofimed to central government
but affects the entire public sector, althoughedl#hces across countries exist about
the specific legal basis of this distinction (catosional or ordinary law), as well as
regarding the proportion of public employees emjgysuch special status. This
dual system of regulating government and public leyges is almost ubiquitous,
not typical of just Germany and Austria; the mamad @erhaps the only exception is
the UK (Bordogna 2007: table 8). It characterisés ahe former communist
countries of central and eastern Europe, in mamnyloth a Beamte-style special
status for career civil servants was legally introetl where it did not previously
exist (the Czech Republic seems an exception)n @$sociated with an increase in
the number of central government employees. As,wekkome of these countries
there recently seem to be moves, or at least ptanstode both the number and

% In Italy, under trade union pressure, the budgets| for 2007 and 2008 included clauses in favouthef
“stabilisation” of employees with various types fiked-term employment contracts, provided that give
conditions are satisfied. In France, an agreemestre@ached in June 2000 between the Governmertharichde
unions (with the exception of CGT) on reducing prrgaus employment in the civil service; a law wapraved
in July 2005, in application of the EU directive fixed-term contracts, which was however criticizgdtrade
unions.
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prerogatives (such as dismissal and mobility proces) of career civil servants;
this is the case in Estonia, Hungary, Latvia, Pdland Slovenia.

This persistent difference of status also afféav®ur relations in the public
sector, hindering the process of convergence Vghprivate sector. This regards
primarily the right of collective bargaining, whidnh many cases is subject to
various restrictions. Only in less than half of Elg27 countries (including Cyprus,
Malta, Denmark, Finland, the Netherlands, Irelamdly, Norway, Slovakia,
Slovenia and the UK) do collective negotiationsrespnt the only or the main
method of regulating the terms and conditions opleyment of the vast majority
of public employees, career civil servants inclu@iaat with several qualifications).
Limitations exist in some countries for senior tigervants, as in the UK and
Ireland where a system of the pay review bodiesliegpand exclusion or
restrictions often occur in many countries for saspecial categories such as the
police, firefighters, the armed forces and the giaty. In the UK, moreover, the
pay review body system applies not only to seniait servants but also to other
large groups of public employees, covering aboup&0cent of the total or even
more. These include, among others, medical doetodsdentists, nurses and allied
professions, and school teachers, for whom theesystas introduced in 1971,
1983 and 1991, respectively. In 2001 the same mystas extended also to the
prison service and in July 2007 to all staff in MidS in England, Scotland, Wales
and Northern Ireland, accounting in this sectonaltor over a million employees
(full-time equivalent). Where collective bargaining allowed and practised,
however, it usually has considerably higher coverdtan in the private sector,
even at the decentralised level where a two-leaetjdining system exists, as in
Italy.

On the other hand, in a similar number (or mofeomntries, either the right
of collective bargaining is denied to career caérvants — which in some cases
comprise quite a large proportion of central goweent and public sector
employees (as in Germany and Austria) — or it hagak and uncertain status, not
leading to real, legally binding collective agreense at least on pay issues (for
example, in France and Belgium). In other cases évt is formally allowed, it is
rare or not practised at all because unions areveak or totally absent, as in most
former communist countries of central and easteuroe. On the whole,
convergence with the private sector regarding ctille bargaining right and
practice is limited.

As for the right to constitute, and the freedomjdm, trade unions, it is
usually granted to all public employees, careeil ggrvants included, with the
exception of very few groups. As a matter of faitte traditionally higher
propensity of public employees to join unions immgarison with their private
sector colleagues, which was already noted by HCiglgg more than forty years
ago (Clegg 1976), has been recently reconfirmeds@fi 2006) and does not seem
to have been undermined by twenty years of NPMiiaedpreform. Density rates
have in some cases declined in the public sectaredls but the distance with the
private sector remains large. Also from this pahview the convergence with the
private sector has not increased.

To summarise, despite significant reforms in #me twenty years, important
differences between public and private sector eympémnt relations still persist in
many, if not most, European countries. Cruciallge tpresence of a special
employment status which applies to a significardpprtion of public employees
continues to influence various features of the lalyelations system. Even where
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labour relations are undergoing a “not just incretaB change, as recently in
Germany (Keller 2007), in connection with liberalion and marketisation
processes as well as with the decentralizatiorutifaaity in the regulation of civil
servants conditions from the federal to the stateell the special employment
status of a relevant part of public employees, itllb@der pressure, is not
threatened to be cancelled, nor radically callew iquestion. The expectations
about a general trend towards convergence betweenwo sectors are at least
partly disproved. Union influence, political sensty, constitutional and/or legal
constraints, as well as structural characteristicsignificant parts of the public
sector which affect the possibility to easily imporarket-oriented mechanisms of
governance, are all obstacles which make full cayerece difficult. Neither the
sovereign employer nor the model employer appraachiéhough to some extent
weakened, have been supplanted by a private-s&tyler-system of industrial
relations. From this point of view, the UK expegenunder the Conservative
governments of the 1980s and 1990s remains prolaab&xception.

Convergence between countries

Evidence supporting convergence between countsealso limited. Certainly,
some common trends are detectable across EU oesintbut despite the
ascendancy of NPM inspired reforms, the EuropeamrJremains a mosaic of
diversities in this area as well. At most, in céustof countries, some common
features transcending the differences which alsst @ithin them can be observed,
rather than full convergence. Such clusters pretedithese reforms, and have not
been substantially altered by them.

If we leave apart the former communist countriéscentral and eastern
Europe? four groups can be identified. One group comprteesNordic countries,
Denmark Norway, Finland and Sweden. The main featassociated with these
countries are: high share of central governmentparuic sector employment, the
highest in all EU27; partial harmonisation procesetween career civil servants
and public employees under ordinary contracts,oaljh differences persist in
these countries as well; recent attempts to inttedarms of performance related
pay, especially, but not only, in Denmark (earirethe municipality/county sector
and later in the state sector as well); very higlde union density and widespread
collective negotiation practices, within a rathecentralised, two-level bargaining
system with strong coordination mechanisms (OECD73a) few restrictions on
the right to strike, but special machinery for eotlve dispute resolution.

Ireland, and partly the Netherlands, share sorawifes with the first group
of countries, although the percentage of publictse@mployment in total
employment is notably lower than in the Nordic cowes, especially in the
Netherlands. In Ireland we find a quite high ungation rate, special machinery
for handling collective disputes in the civil sex®j an important regulatory and
coordinating role of national “tripartite concertet’”, as it occurs in Finland,
although in Ireland the single-level bargainingtegs is in itself more centralised

* This group would deserve a more detailed analgsi®n its historical peculiarities. Despite vasoimternal
differences, it is generally characterised by wiedkistrial relations, especially but not only imtral government
(Slovenia is probably an exception). This latteatfiee is reflected in: extremely low trade uniomslty, and in
some cases the almost total absence of union merntbheentral government (as in the Baltic counteied partly
in Poland); great difficulties in collective bargaig, either because of formal restrictions, asnamy countries
for career civil servants, or arising from the weess of trade unions; and generally harsh resmiston the right
to strike.
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than in the Nordic countries. In the Netherlande thingle-level collective

bargaining system in central government, in additm separated negotiations for
sub-central government levels, is less decentliban usually in the Nordic

countries, but characterised by a greater horitdrdgmentation among sector
ministries and rather weaker coordination; perfarogarelated pay is not diffused,
due to union resistance (OECD 2007a: 6, 32, 395402), although the union

density rate is notably lower.

Germany, Austria, France and (partly) Belgium haveommon a large or
very large proportion of career civil servants, ooty in central government, with
a deeply rooted tradition. The public sector emplegit share is medium-low in
Germany and Austria (10-12 per cent) and mediurh-iighe other two countries
(20-25 per cent). In these countries, the rightcolfective bargaining is either
denied to all career civil servants, as in Germang Austria, or has a very
uncertain and weak status, as in France and Belghareer civil servants are also
denied the right to strike, with the exception afafce where this right is
constitutionally protected, public employees inéddThe trade union density rate
is medium-high, or high, in central government gouiblic sector as a whole in
Germany, Austria and Belgium, while it is quite lomvFrance (although notably
higher than in the private sector). In Germany, leyges under ordinary contract,
representing about 60 per cent of total public eymplent, have the same
bargaining rights as private sector employees. Boomperformance-related pay
are to some (limited) extent utilised. This is alse case for career public servants
in France and Germany. However, the wage settiatesyis highly centralised in
all countries for this group, although tensionsdois a greater decentralization for
employees on ordinary contract, and also for csgrvants treatments, have
recently occurred in Germany (Keller 2005 and 2007)

The United Kingdom seems to be a case apart: poiapstatus for civil
servants, no special limitations on the right ofagsation, no restrictions on the
right of collective bargaining (except for abou@@Q top civil servants), and no
denial of the right to strike. Both public secton@oyment share (around 20 per
cent) and trade union density are medium-high. Bhegle-level collective
bargaining system and the wage setting processdemmentralised, at least in central
government, where negotiations are carried out bout 90 bargaining units,
although since the late 1990s attempts have beéde toaeduce this fragmentation
and reduce pay dispersion. Forms of performanegeglpay are well diffused in
the civil service, but attention is paid also toualqpay and low-pay issues.
However, bargaining decentralization, let alonevigialization of pay, is weaker
in other parts of the public sector, as in localegoment, the health sector and
education, thanks also, in the latter two serviteshe operation of the pay review
body system (Duncan 2001; Bach and Winchester 1994)

The last group comprises the Mediterranean casitiihe public sector
employment share is around 14-15 percent in I@pgin, and Portugal, but higher
in Greece (20-22 per cent). In Portugal, Spain @nekce, despite the increase of
employees on ordinary or private employment cottrpablic employees with
special employment status, subject to public or iattnative law, are still an
important proportion of total public employment,thviimplications on labour
relations matters. Even after reforms in the 1880k to the early 2000s, the right
of collective bargaining for public servants isheat uncertain and weak, especially
on pay issues, which are not covered (Greeceprmbe unilaterally decided by the
government in case of disagreement between theepafPortugal), or can be
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negotiated only within tight limits set by the stdiudget (Spain). However, more
recent reform attempts in these countries (PortugaD06-07) are moving further
from unilateral towards joint regulation, and imgeal to limiting the area of career
civil servants and reducing the gap in employmengulation vis-a-vis the private
sector. Collective bargaining right and practicasenmuch sounder roots in Italy.
The bargaining coverage in this country is almasversal, with the exception of a
few groups (judges, diplomats, prefects, universpyofessors), after the
“privatisation” of the employment relationship dfiet large majority of public
employees in 1993 abolished the dual employmentsstdn this respect Italy
seems closer to the Nordic countries, and as isetloountries, negotiations take
place at two levels, with a coordinating role daf tiigher level. National level wage
increases are linked to the rate of inflation pkohiby the budget law of the state.
Even after privatisation, however, employment retet still remain different in
several features from those prevailing in the pevsector, at least de facto. The
right of association is extended to all employedthough in some special forms
for the armed forces, the police and judges; tghtrio strike is constitutionally
guaranteed, with restrictions only on those workingessential public services.
Union density is medium or medium-high in Italyiasthe other countries in this

group.

As already anticipated, we can conclude that despe ascendancy of NPM
inspired reforms, and despite some common treras/ergence across countries
or clusters of countries remains limited in the BUZXountry-specific legal,
institutional and administrative traditions, panterly strong in the public sector,
are at the origin of diffused phenomena of natiggadh dependencies, which make
convergence difficult.
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Unintended effects of NPM inspired
reforms and their reasons: The trade-offs
between agency costs and transaction
costs

The question thus arises: why have these discregggmoccurred between expected
and actual outcomes of two decades of NPM inspreddrms? What are the
reasons underlying them? If the lack of convergdreteieen national experiences
can be accounted for by country-specific, deeplgted legal and institutional
traditions, the explanation of limited convergebetween private and public sector
employment relations within each country has to with some theoretical
weaknesses of NPM inspired reforms, namely, théenegf the distinctiveness of
the public sector employer, and the excessive, stineaclusive, concern with
agency costs and the problem of the opportunisthefigents. These weaknesses
lead in turn to the inability, on one hand, to gezdifficulties of importing into the
public sector market-oriented mechanisms of govemeaand private-sector
techniques of human resource management, and oathlee hand, to anticipate
unintended or even perverse effects of the refdtemgts. Three examples can be
outlined concerning, respectively, the decentréibmaof collective bargaining to
determine pay and conditions of employment; thdamgment of automatic and
collectivist mechanisms of pay increases and cgremmotion linked to the length
of service with more discretionary and selectivecpdures, even for employees of
the lower grades; and the diffusion of forms offgenance-related pay and
individualization of the employment conditions.

What these measures have in common is their e@ofo simplify, their
aim, among others, is to reduce opportunistic beas within public
organizations by making each agent more respomssmgnsible to his principal
and more permeable to the potential costs of hpodpnism. In the latter two
cases, this is obtained by substituting automatat @ollectivist mechanisms with
selective and discretionary ones, and by linkingarel to performance. In both
cases the costs of a hypothetical opportunisticatielir are at least partially
transferred onto the shoulders of individual empks; in terms of denial of pay
increases or career promotion which were previoaslpmatically granted. In the
case of the decentralization of pay bargaining,nailar effect is expected by
linking more tightly the level where collective mitions take place and
resources are distributed with the level whereussas are ideally produced.

However, theory and international comparisons sagdirst, that in all three
cases unintended effects occur if appropriate ¢mmdi are lacking, and second,
that these conditions are often likely to be absenieak in the context of public
services, so that the potential gains in termsgehay costs might be offset by the
increase in transaction costs or other unintenéfedts.

In the case of collective bargaining decentraligtincreases in transaction
costs occur whenever a single, centralized banmggimrocess is replaced by
multiple, separate negotiations, with additionamadstrative burdens (OECD
2007a: 29 ff.). Moreover, if decentralization leamsa break-up of previously
unified conditions of employment in locally-basegistems, transaction costs
increase in terms of fragmented career pathwaydf stansfer and mobility
problems and rigidities. The UK civil service, wiits recent experience of
“coherence problems” (OECD 2007a: 41, 52, 54),i¢h of evidence in point,
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especially after the unbundling of organizationmbcures and the end of civil
service-wide pay bargaining in 1996 (Duncan 20@Men if the rhetoric of
decentralization has probably gone beyond redityeast on pay issues (Bach and
Winchester 1994; Arrowsmith and Sisson 2002; Bachk&essler 2007).

Finally, another unintended effect possibly praetlby the decentralization
of the bargaining structure is collusive, rathethesponsible, behaviours between
the parties at the local level. This is due to distinctiveness of the public sector
context. In the private sector, the logic of bangag decentralization is (also) to
connect the level where pay negotiations take pladh the level where
productivity gains are obtained and resources edednh this way, the parties and
trade unions, are expected to internalize the aufstiseir claims and thus to adopt
responsible behaviours (Calmfors and Driffill 1988) crucial condition for this
virtuous outcome, which is normally given in thévpte sector, is the presence of
mechanisms which make the decentralized employtesaly responsible for the
procurement of the resources to be distributed llipcthrough collective
negotiations, in a genuine contrast of interesth Wwiade unions. But this is not
always the case in the context of the public seet®ithe decentralised employer is
often not the real principal, being in fact invaven a double relation — one with
the central government, which retains the ultinrasponsibility, and another with
the local trade unions (OECD 2007a: 35-37). In ¢hesnditions, a new agency
problem arises, and collusive behaviours betweenldbal employers and trade
unions, at the ultimate principal’'s expense, del¥i to follow, instead of the above
depicted virtuous effects. As said, this is notaaecof a trade-off between agency
costs and transaction costs, but one in which ggeaosts are simply transferred
from the local, decentralised level onto higherlewf government and ultimately
onto the taxpayer. To put it another way, in indabtrelations discourse, it is a
case of failure of the pluralist perspective. Asedd stressed (1975: 312),
“pluralism implies that an acceptable compromisenas always and inevitably
available. Without the risk that agreement will betreached, collective bargaining
is a sham”. Recent Italian experience, where pui#ictor pay negotiations have
been significantly decentralised since the late0$980t accompanied by adequate
institutional and financial arrangements, is riam évidence on this point,
suggesting that often in the public sector contéh problem is not the
opportunism of the agents but the weakness of tirecipal (Dell’Aringa and
Vignocchi 2007).

This does not imply that the decentralization afy fbargaining has only
negative effects on public service employment ragoh, nor that, on a
prescriptive ground, it should be avoided. Busithe reason why a recent OECD
report on these issues suggests that the deceatiafi of pay bargaining should be
pursued only if justified by corresponding advaetagnot offset by increases in
transaction costs, and if accompanied by apprapiistitutional and financial
arrangements (OECD 2007a: 35-44, 55-9). Such asraagts can vary from a
central framework agreement between the governarahhational trade unions, to
centrally designed bargaining parameters and at y@nocess which allows central
supervision of the application of these parametéos,a separation of the
government’s budget process from pay bargaininga aombination of these.
Irrespective of the institutional solution, whatcisucial is that an adequate central
support for, and an effective monitoring of, théné@eour of the local pay setting
entities is essential for the achievement of th@rdd outcomes of decentralization
in the public sector, and that the lack of suchpsup might compromise the
rationality of the entire reform (OECD 2007a: 53).
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Clear problems of trade-off (and balance) betwagency and transaction
costs arise in the second example, regarding thlwaement of automatic pay
increases/career promotion mechanisms linked tgtheof service criteria with
selective and discretionary mechanisms. If theetadte organisationally justified
and rewarding when applied to managers and to higlrel non-managerial staff,
their advantages are uncertain when extended alsgetsonnel of the lowest
grades. This is especially so if strong trade umniare able to effectively constrain
the discretionary power of the employer and to isgpgeneralized increases or
promotion processes. The incentive and motivatidects are compromised, but
with much higher transaction costs than with theerahtive, automatic system
(involving probably also negative effects for emyde morale). The Italian
experience again richly illustrates this point.

Finally, the same line of reasoning applies tofqrerance-related pay and
individualization of the employment conditions. Tinede-offs between agency and
transaction costs are even more evident in this, eaish the possibility not only of
weak incentive and motivational effects, but alsd @ounterproductive
consequences, especially, but not only, if the emantation of these types of
mechanisms is not carefully designed. British evagediscussed by Marsden and
Richardson (1994) supports this argument, evethiéroorganizational benefits can
be produced (Marsden 2004). As the already quote@report (2007a: 8, 54;
also 35) stresses, “... the potential for individsadion often has been overstated. It
entails higher transaction costs than uniform armdlective standards and
agreements, and one should assume that a raticmailyy operational manager
will use standard contracts, standard conditiomsaective pay structures unless
there is a clear added value to be gained fronvidigalisation”. And this without
considering the potential costs that pronounceth$oof performance-related pay
and individualisation of pay and employment comahisi could provoke in terms of
erosion of trust relationships and the traditiopaiblic service ethos — both
important assets in a sector where the qualithefservice delivered is inseparable
from the quality of the personnel delivering it (Geand 2003; Crouch 2003).

As already observed, these examples are not palgnvalidity to measures
such as the decentralization of bargaining, thdewmdihtiation of pay, the
replacement of automatic and collectivist mechasisiinpay increases and career
promotion with more selective and discretionary onas well as other NPM
inspired reforms in public sector employment relias. Their potential benefits can
be significant in terms of recognition of publicce® heterogeneity, greater
organizational flexibility, better adaptation ofyppolicies and HRM arrangements
to local business needs, helping the transitiomfoareer-based to position-based
and results-oriented systems of personnel managef@&tCD 2007a: 29-31). But
they suggest that to attain these benefits, araéad or contain their unintended
effects (transaction and agency costs, coherenaklgons, erosion of fiduciary
relationships), such measures need to be caradefyjgned and implemented, as
well as accompanied by adequate institutional amantial arrangements. What
the evidence reported in the already quoted OEGIdystsuggests about the
decentralization of pay bargaining (OECD 2007a: &8) be extended to other
NPM inspired reforms of public sector employmentatiens: achieving the
expected outcomes is a slower and more complicateeps than the early, most
ardent proponents of NPM inspired reforms used dsuimme, disregarding the
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distinctiveness of the public sector employer aridth® context in which it
operates. The successful use of such measuresagquilong learning process,
adequate institutional and financial arrangementsparations and competencies,
as well as careful and constant monitoring.
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6. Conclusions

For more than two decades the NPM programme hasndted the public service
reform agenda in many OECD countries. This refoganaa links the renewal of
public administration and the promotion of mordaéint and better quality public
services (also) with the reform of public serviaceptboyment relations. Widely
based on the assumptions of new institutional evicey the NPM programme
suggests the idea of removing any difference batee public and private sector,
introducing into the public sector market-oriente@chanisms of governance in
conjunction with private-sector techniques of humasource management. In the
employment relations area, this means challengwoity kthe sovereign employer
approach and the model employer approach of pubdivice employment
regulation that prevailed in most industrialisednderacies in the period after the
Second World War. It also means envisaging a dopbdeess of convergence:
between public and private sector employment atatiwvithin each country, and in
public service employment relations between diffiereountries. However, after
two decades of NPM inspired reforms the outcomes raixed: processes of
convergence have certainly occurred, but in a difled and limited way;
unexpected and even perverse effects have oftéowkd the reform attempts;
improvements in cost-efficiency and quality of pabkervice delivery have
possibly been reached, but are also questioneciny mountries.

We suggested that these unexpected and partlyovensial results are
connected with some theoretical weaknesses of NR§pired reforms in the
employment relations field. Within the various atres of neo-institutional
economics, NPM heavily borrows its assumptions frmnmcipal/agent and moral
hazard theory, paying excessive, and almost exausittention to the risk of the
opportunistic behaviour of the agents. Moreovegssumes with some ingenuity
that the principal is the same in the public ashia private sector, subject to the
same incentives and constraints in the two contéxtso doing, the NPM neglects
the distinctiveness of public sector employer, Wwhias been well documented by
industrial relations theory in the area (Kochany49Ferner 1985; Beaumont
1992), and rarely acknowledges that often in pubéictor employment relations
the primary problem is not the opportunism of tigerdgs but the weakness of the
principal. As the examples discussed in the pressgection show, these theoretical
weaknesses undermine the capacity of NPM to sediffieulties of importing
market-type mechanisms of governance into the psilitor, and to anticipate the
potentially perverse effects of many of its presejot the employment relations
area. Although this is not the focus of this aetjcive suggest that the same
weaknesses significantly contribute also to thdiatilties that NPM inspired
reforms have experienced in fulfilling its promisef renewing public
administration and promoting more efficient anddrequality public services.

This does not mean denying any validity to the Npcy suggestions. But
means that the NPM programme to renew public aditnation and to deliver
more efficient and better quality services (al$optigh a reform of public service
employment relations requires more sophisticatedl lass unilateral mechanisms
than those which NPM borrows from moral hazard thebhese comprise not only

®> Also on this broader issue, recent OECD studi&e t more problematic position than earlier suggest
inspired by the NPM approach (see for instance ORGTb, ch. 5).
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(or not so much) monetary incentives, market meishas and controls, but also
trust relationships, cooperation, professionalisime, public service ethos and the
availability of voice options for the users. Activey a richer variety of
mechanisms can help both a less unilateral refdrpublic service employment
relations than that suggested by the NPM, and toengtion of better quality
public services.
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