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I ntroduction

The purpose of the meeting in Helsinki is to disctlee procedure of decision-making in
labour courts in a very practically oriented wayhisl stage of the trial is only in part

governed by legal rules concerning e.g. voting atier formal questions of procedure. Yet
the result of the whole litigation is ultimatelygoluced and formulated at this stage. The
work is done in sessions where the members ofdbd meet in private, or at the desk of the
chairperson.

A questionnaire was sent out to national repoiitersrder to gather information about how
labour courts represented in the meeting proceedesgision-making. The viewpoint was
mainly that of the presiding judge. It is obviolmt only some aspects of the theme have
been covered in the questionnaire, and the materiahtended to be complemented in
discussions.

The fourteen national reports also include samplasibns passed in each country in cases
where the matter under dispute is similar, the disat of an employee. The replies and the
decisions show certain similarities, but also rerable differences in the methods of judicial
work. The following presentation contains a synspsi the national reports accompanied
with some comparative remarks. As a final resulhef meeting the participants are hoped to
gain useful information and insight for developthgir work.

The general report is structured roughly in theeof the questionnaire. The report also lists
a number of additional questions as suggestionseims to be discussed in the meeting.

Isthe case decided immediately upon the main hearing, or is a separate session held for
that purpose?

The proceedings come to an end when the partisemréheir final statements and leave the
case to be decided. One may assume that the lefdtie following time, available for
decision-making, has an influence on the outcontkethe practical working methods of the
court.




The replies to the questionnaire reveal that labmurts do not necessarily follow strict
practices in this matter, although there are ¢fediffering main rules. In a number of
participating countries, such as Germany, Hungiayy, Spain and Venezuela, the case is
usually decided immediately upon the main hearligs is the main rule also in the Belgian
Court of Cassation and the Employment Tribunahm WK. In the lower courts of Belgium
there is a special reason for deferring the detisiba public official (Ministere Public)
decides to intervene and to give an advisory opiimcthe case, the parties are allowed extra
time to comment on the opinion, and the judgemetiaised on the opinion and replies thus
delivered. In Israel individual judges seem to h#war habitual ways of deciding the case
immediately, or after a deliberation.

In Denmark a large share of disputes coming toldbeur court are settled already in pre-

trial conciliation proceedings conducted between parties and chaired by a judge or the
head of the court’s secretariat. The settlement beagn agreement concluded by the parties,
but also a statement issued by the chair. If théestent is issued immediately upon the

negotiations, the reasons may be given orally, @deerin more complicated cases the
resolution is formulated in writing and issued tate

The few cases that proceed to hearing in full coubenmark follow a scheme which is
common also in several other countries and incladssparate deliberative session after the
main hearing. The report from the Irish labour tasiillustrative in this respect. Following
the hearing the members of the court have a pradingidiscussion on the case. If a decision
is not reached, the members hold a further medditeg and generally a decision is reached
at that stage. This is standard practice alsontafd, France, Iceland, Slovenia, and Sweden.
It is common practice to have a draft judgemenpared and sent out to the members of the
court before the deliberative meeting.

Items to discuss

1. Is there a tension between making a decision pigmygtile the details of the case
are still in fresh memory, and a carefully weiglgsgtision which may require more
time to prepare?

Therole of a presenting official in the process

The composition of a court may in some legal systé@ supplemented with a presenting
official, a legal secretary, or a referendary, whmay have various functions in the
proceedings. Of interest here is, if such an dffieissists in decision-making for instance by
drawing up a report on the case or a proposal fieasion which he or she presents to the
court panel.

According to the replies, in most labour courtsréhes no such official involved in the
process. In some of these labour courts, howeves, ad the members is appointed as a
presenting member, who presumably has similar fonstbut also takes part in decision-
making. Thus, in the German labour court and inEhench Cour de Cassation there is a
reporting professional judge. Also the Spanishyrég@lls of areporter, but his task seems to
consist of putting together a draft decisadter the deliberations of the panel.




A presenting official or a law clerk does appearthe labour courts of at least Slovenia,
Sweden and Finland. In the Slovenian Supreme QGbare are also assigned judges, who
carry out more demanding work of preparatory orileary nature. The respective roles of
the law clerk and the assigned judge in decisiokinggare not specified in the reply.

In Sweden the legal secretary, usually a junioggués engaged but is said to have a less
important role in the deliberations after a mairirgg. In Finland the presiding judge and
the presenting official work together as a soradéam in formulating a draft judgement on
the basis of the preliminary views that the membberge presented immediately upon the
main hearing. The presenting official draws up ratfdraft, which the chair then looks
through and revises more or less thoroughly, depgnuh the complexity of the case. There
are also simple cases in which no witnesses anel lagal which are decided on the basis of
the presenting official’s proposal without any osaksion.

A partly different system is place in the labouurse of three countries, where an official,
whose role resembles that of the Advocate Genertdle ECJ, takes part in the proceedings.
In France the public prosecutor or the Advocate etan (or a special authority in
discrimination cases), in Belgium the Advocate Gahend in Spain the representative of
the General Attorney holds an independent positiod participates in the proceedings by
giving an advisory opinion to the court. This opmiis communicated also to the parties,
who have an opportunity to reply to it. Judgingnfrthe French report, a special duty of the
Advocate General is to attend to the public inteiresases brought to justice.

Items to discuss

2. How much weight does the opinion of the Advocate&al carry? What is the main
contribution of the opinion to decision-making - @@mparison with an internal,
undisclosed draft decision, drawn up by the cowt® legal secretary?

3. Are there reporting members in other labour coasts/ell?
Therole and main contribution of lay membersin the decision-making process

Most labour courts have a tripartite compositionsisting of a professional judge or judges
and other members who represent the worker sidetl@mdmployers’ side. Methods of
appointing these members vary, but usually they @resen on recommendation or
nomination by trade unions and employers’ assariatiWe may speak of lay members (lay
assessors) in the sense that these members arecessarily legally trained, although in
practice they often are. In the Swedish reply theyaptly characterised as expert members.
Indeed, they do not involve only common sense & ¢burt’s decision-making, but also
special knowledge of labour market affairs.

Although lay members have a background in integegstps, they have an independent
position and an equal vote with the neutral memloérthe court. Only in the Slovenian
report do we find an express reference to theafdey members taking uncritically sides in
the process. The General Reporter's experiendatieven if lay members’ ethics as judges
cannot be questioned, they sometimes tend to lbtkeacase from the point of view of one




of the parties to the dispute. This can, howevergdgarded as a fruitful input, especially as it
is balanced by the other view which is also represkin the panel.

The significance of lay members' participation esctibed in a very similar way in the

national reports. Lay members contribute througkirtexperience and knowledge of e.g.
collective agreements and secure that judgemestpractical and acceptable at the work
places. It seems, however, that especially in mdiogs in the first instances the role of lay
members is limited in that issues of law rest oa pinofessional judge. Also in the Irish

labour court the main input of lay members is ilatien to the findings of fact in a case. At

least in the Nordic labour courts lay members haneindependent view on complicated
questions of interpretation as well. Since lay meratusually form the majority in the court

panel, they may, theoretically, even outvote tharchut this seldom happens in practice.

Not all labour courts have lay members. This isdase in Italy, Spain and Venezuela. The
Irish Equality Tribunal sits as a single judge ¢pas does the Slovenian labour court of first
instance in simple matters. In Belgium the lastanse, the Cour de Cassation sits with
professional judges only, and in France, Hungaxy Slovenia also the appellate courts are
thus composed.

One may ask if there are any difficulties in ret@agnconsistency in the appraisal of a case,
which is heard and tried through all three instanmfesuch a mixed system. Are professional
judges of a higher court perhaps reluctant to wetee, if the decision subject to appeal is
passed unanimously by a lower court with the suppiday members?

ltems to discuss

* In the deliberations of the court panel (with otheut lay members), is there always
a given formal order for the members to state tlgimions, or can the chair
influence the course of the discussion — perhapsdme tactical reasons?

» If the chair notices that members of the panel ldiffering views as to the solution
of the dispute, does he of she easily approvetti@e is going to be a vote? How
important is it to reach unanimity and what meaans the chair use to this end?

Towhat extent doesthe presiding judge take part in writing the decision?

There are procedures for example in courts or miatsiof first instance, where the main thing
is just to resolve a dispute and communicate tha& filecision to the parties. In these cases
writing the decision is not a complicated matteut Bs regards labour courts of last instance,
the decisions of which may also serve as precedpatsaps the most demanding task of the
judge is in formulating the judgement, especidtly teasons. The Swedish report gives us an
illustrative description of the time and effort sapen this last phase of deciding a case. Thus
it is interesting to analyse and compare how aguugnt actually gets its final shape, and
what the chairperson’s role is in this process.

There seem to be two basic models in use in tjgea. First, the presiding judge writes the
decision or gives the oral decision alone, if iaisingle judge court or if the chair is the only
professional judge in a panel. Lay members take@dy in the discussion. This is more or




less the case in Denmark, Hungary, Ireland, Icelamdhe Belgian Labour Tribunal and
Labour Court of Appeal, and in the UK Employmeniblinal.

Secondly, a presenting official or a reporting jedgay write at least the first draft of the

decision, which is then discussed and, if necessavysed in a collegial procedure. In some
countries, as in Finland and in Sweden, it is natweed that any of the members, even a lay
member, comes out with a written proposal for angean the decision. If a whole new draft

has to be written, this is obviously the duty of thair. However, in Slovenia and in Spain

the presiding judge can only indirectly influendee tcontent of the written decision, the

formulation of which is ultimately the task of goeting judge.

In this context the question of dissenting opinioames up. It is natural that such an opinion
is written by the dissenting member himself or BErdt is another matter that in some

countries dissenting opinions are not handed dotvallaThis is the practice in France,

Denmark and Ireland, where only a single decissassued.

Items to discuss

* What kind of compromises in the contents, e.g.rd@sons of a judgement do you
find necessary and acceptable to make, if full unday cannot be reached otherwise?

* Where dissenting opinions are not released, lwifptractice of the labour court only,
or is it a national tradition followed in the whglediciary in question? What is the
rationale of this practice? — An example of a ditisg opinion and its function is
found in the Swedish sample judgement in a disrcsse.

Themain legal sources used in deciding a case

According to the national reports the judgementi&bdur courts are based on fairly similar
legal sources, the hierarchy of which also has comifeatures. Thus, if the matter under
dispute is regulated in statutory law, this is &ipln resolving the case. Constitutional law
and international legal sources, such as EU law, ar a high level in the hierarchy.
Depending on the nature of the dispute, certairrcesy such as collective agreements in
many Nordic judgements and case law of the EC&aistbns of the Irish Equality Tribunal,
may have special relevance. There is slight vagancthe importance of court practice,
probably in line with the role accorded to precaden individual countries. In the UK,
which is a common law country, previous decisiohgmgpeal courts carry special weight.
Opinions presented in legal writing generally sederbe less important legal sources.

Even though labour courts utilise several legarsesliin decision-making, these sources are
not always explicitly referred to in judgements.tiNaal practices vary in this respect, and
there may be differences even between the lowetrantigher instances of a single country
(Belgium). Germany, Ireland, Israel, Italy and Sinia report that references to various legal
sources are frequently made, whereas in the Ndadhour courts a more restrained line
seems to prevail. Also the practice of referringése law is diverse. Previous appeal cases
are regularly referred to in the UK. A French laba@ourt may refer to legal practice in
general, but not to its own previous decisionsabee the court’s practice may change.




Decisions in dismissal cases, included in the natioeports, are good examples of the
varying practices. In the German decision therenagiculous references to provisions of
applicable statutes, to case law, and also torsttts in domestic legal literature. In the
Slovenian decision the range of referred legal smitis further expanded to International
Human Rights Conventions and ILO Conventions, a a® case law of another EU
country. The French and the Icelandic courts hauwad it sufficient to briefly mention the
provision in which the ground for dismissal is la@iown. The Swedish decision refers also to
the preparatory materials of such a provisitbavaux préparatoires which are traditionally
extensive in that country and regarded as an irapblegal source.

In Italy it is compulsory to refer to the legal so&is on which bases the case has been
discussed; if the legal source is not clear, it icdar also to preparatory materials; referring
to legal literature is admitted, but without quatithne authors. The Corte di Cassasione refers
also to decisions of other countries’ Supreme Goamtd of international Courts, especially in
new issues such as human rights and jurisdictioacté of other countries sovereign powers
on human rights, as acts of war.

Additional observations on decisionsin dismissal cases

The decisions issued in similar kind of cases fyrthtional labour courts show remarkable
differences. There are some obvious explanatiotisiso There are decision handed down on
appeal, and decisions issued by the first (or thiy)adnstance dealing with labour law
disputes. The competence of the appellate courtwvaayso that it may consider only points
of law, not of fact, or the court may only upholitdecision subject to appeal or quash the
decision without changing it (Cours de Cassation).

Also the structures of the decisions vary considgrdollowing national traditions. In this
respect perhaps the most divergent of all is tdggment of the French Cour de Cassation.
The judgement is concise and framed basically ie single sentence, in which the
resolution is presented almost as a logical cormatus

Setting aside this kind of differences, we may l@kthe decisions from a more general
perspective. They all give usformationabout the grounds on which the case was decided.
This infcl)rmation can be graded on two scalegen versusclosed and concrete versus
abstract

The information iopenif the written reasons correspond to the realaeiag which has led
the court to the resolution. A feature that ofteltstof openness is if not only the reasons for
the outcome are written down, but also the relecannter-arguments, and the resolution is
based on weighing and balancing such aspectdogedreasoning, in its turn, consists of
arguments which reveal nothing, or reveal only &, jpd the actual argumentation.

The distinction concrete/abstract indicates the wayhich the normative information (the
“message” of the decisionatio decidendj relates to the facts of the case. Enti@wcrete
information tells us about a unique case, a datigibich is based on a single combination of

! For these distinctions and other issues of reagopidgements in a number of countries, see Ire&my
Precedents. A Comparetive Study. Edited by Neil Gtaenick and Robert Summers (1998).




facts. The court does not formulate a general nounsimply tells us how it has solved a
single case. If the information &bstract the court formulates a more general norm, which i
then used as a guideline in resolving the casead fand is applicable to similar type of
future cases, too. An example of this kind of re&sg could be the following: “Prior to the
termination of his employment relation, the pldintiad been issued a warning for reporting
late for work. The court finds, however, that aalavarning given one year or longer before
the dismissal of an employee cannot any more kentako account ...”

It is interesting to read the national decisionsdismissal cases with the distinctions
described above in mind. No doubt the decisionsutemore or lesspenlyof the reasoning
that has led the courts to the final results adbp®articularly illustrative examples are the
Swedish decision with its careful overall assessnménthe circumstances in which the
worker had repeatedly refused to carry out workdaand the evaluation of countervailing
factors in the decision of the Irish Labour Courtai case where the claimant, a nurse, was
dismissed and allegedly discriminated against ealility ground.

The national reports include, however, also densim which the court refers merely to
arguments that speak for the solution without aerang any possible counter-arguments. In
a clear dismissal case this may be the obvioug ttardo. The question is illustrated by the
decision of the German Federal Labour Court inseaahere the plaintiff had generated a
false record in a registration device in order teate an impression that he had arrived at
work. The detailed reasoning of the court laysrangf emphasis on the aggravating aspects
of the plaintiff's action, both before the dismisaad afterwards in the court proceedings.

The decision of the Irish Employment Appeals Tridluprovides a good example afncrete
information The decision contains a lengthy recital descghine facts of the case, the
claimant’'s absences from work and a cash shortfatected at the work place. The
Tribunal's legal assessment of these events isoat gtatement according to which the
evidence shows that the claimant was fairly disedsand that the employer had used fair
procedures in arriving at that decision. Althoudiie reasoning in many other decisions
included in the national reports is more elabor#te, information thus provided may not
have much normative significance beyond the indialdcases. This is perhaps typical of
judgements in dismissal cases.

However, some decisions of national labour courtgain also morabstractinterpretations
of the law. Thus, the Slovenian decision contaistatement on the scope of the principle
favorem laboratoriesand an interpretation of the relationship betwaisoiplinary measures
and the termination of an employment relationshipe Spanish decision lays down a similar
kind of general statement on the effect of imprieent on the position of an employee who
is already suspended from work for another reakspecially in decisions of the highest
instance such formulations may be intended to gdidare practice. This function is
promoted if the decision is equipped with a heaglnatich includes a summary of the legal
question solved in the decision and the principabons indicating thmtio decidendiof the
case.




Itemsto discuss

» Are there particular reasons for formulating a grbgnt in a concrete or in a more
general style? Is this a choice that is made knghyih

* Are there differences in writing the reasoning adexision in a dismissal case, and
the reasons for decisions in other kinds of labawrcases?

* When writing a judgement, who do you have in misdaddressees of the decision?
The parties to the actual case, the labour maieg, other (lower) courts etc.?




