Background and general information

The ILO and the protection of wages

The Protection of Wages Convention, 1949 (No. 95) and Recom-
mendation, 1949 (No. 85) are the first international labour instru-
ments dealing in a comprehensive manner with all practical aspects
of labour remuneration and seeking to accord the fullest possible
protection to workers’ earnings. A close look at these instruments
shows that they have not lost any of their relevance.
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Remuneration is, together with work-
ing time, the aspect of working condi-
tions that has the most direct and tangible
impact on the day-to-day lives of work-
ers. Since its early days, the questions of
decent wage levels and fair labour remu-
neration practices have been at the centre
of the ILO’s action and the ILO has advo-
cated labour standards seeking to guaran-
tee and protect workers’ rights in respect
of wages. The original Constitution of the
ILO, which was established in 1919, re-
ferred to the “provision of an adequate
living wage” as one of the improvements
urgently required to promote universal
peace and combat social unrest, hardship
and privation affecting large numbers of
people. It listed among the methods and
principles which were considered to be
well fitted to guide the policy of member
States “the payment to the employed of a
wage adequate to maintain a reasonable
standard of life as this is understood in
their time and country”.

The 1944 Declaration of Philadelphia
concerning the aims and purposes of the
Organization reaffirmed that “poverty
anywhere constitutes a danger to pros-
perity everywhere” and stressed the need
for world programmes which will achieve
“policies in regard to wages and earnings,
hours and other conditions of work cal-

culated to ensure a just share of the fruits
of progress to all and a minimum living
wage to all employed and in need of such
protection”.

Origins and objectives
of Convention No. 95

National laws relating to the protection of
wages are among the oldest measures of
social protection. The question of adopt-
ing standards with a view to regulating
the medium of wage payment as well as
other aspects such as wage deductions, the
attachment of wages and wage guarantees
in case of bankruptcy was first placed on
the agenda of the International Labour
Conference in 1947. Until then, the Con-
ference had given only incidental consid-
eration to the problems of wage protection,
adopting a number of resolutions and also
some provisions in various Conventions
and Recommendations. At its 19th Ses-
sion in 1935, for instance, the Conference
adopted a resolution inviting the Office to
undertake an inquiry into the “truck sys-
tem” (the obligation to spend wages on
goods supplied by the employers) and re-
lated practices, but the inquiry was later
suspended because of the outbreak of the
Second World War. At its 25th Session in



1939, the Conference included in the Con-
tracts of Employment (Indigenous Work-
ers) Convention, 1939 (No. 64), certain
provisions relating to the question of the
protection of wages, in the form of a re-
quirement that contracts of employment
are to contain particulars concerning, inter
alia, the rate of wages, the method of wage
calculation, the manner and periodicity of
wage payments, and advances of wages.
Finally, the Social Policy (Non-Metropoli-
tan Territories) Convention, 1947 (No. 82),
adopted at the 30th Session of the Confer-
ence in 1947, contains specific provisions
on workers’ remuneration and, in particu-
lar, provisions on wage payment in legal
tender and at regular intervals, wage de-
ductions, record keeping and wage state-
ments, payments in kind, the place of wage
payment and advances on wages. These
principles had been for the most part set
forth in the Social Security (Seafarers) Con-
vention, 1946 (No. 70), adopted in 1944 by
the 26th Session of the Conference, and in
the Certification of Able Seamen Conven-
tion, 1946 (No. 74), adopted in 1945 by the
27th Session of the Conference.

The origins of Convention No. 95 are
to be found in the report on the “Future
policy, programme and status of the Inter-
national Labour Organization”, prepared
by the Office for the 1944 Conference, in
which it was pointed out that “wage policy
lies at the core of the preoccupations of the
International Labour Organization” and
further suggested that:

. a Convention or Recommendation on
methods of wage payment dealing with the
periodicity of wage payments, deductions
from wages, advances of wages, the prohi-
bition of truck, the adequacy of remunera-
tion in kind, the protection of wages in legal
proceedings and similar subjects would also
be of great value in relation to many parts
of the world, especially in regard to rural
workers.!

The preliminary report prepared by the
Office for the 31st Session of the Confer-
ence in San Francisco introduced the sub-
ject in these terms:

... the general purpose of legal measures
for the protection of wages is to guarantee
the worker against practices which would
tend to make him unduly dependent on his
employer and to ensure that he receives
promptly and in full the wages which he
has earned. To achieve these ends it is nec-
essary that he should normally receive his
wages in the form of money which he can
spend as he wishes, that he should be paid
regularly and at intervals short enough to
allow him to live on a cash rather than a
credit basis, that he should be protected
against any unjustified or arbitrary deduc-
tions from his nominal earnings and, in gen-
eral, that he should be kept informed of his
wage conditions of employment.’

Scope and content

The Convention (Article 2) applies to all
persons to whom wages are paid or pay-
able, although the competent authority
may, after consultation with employers’
and workers’ organizations, exclude per-
sons who are not employed in manual la-
bour or are employed in domestic service
or similar work and whose conditions of
employment are such that the application
to them of all or any of the provisions of
the Convention would be inappropriate.
To make use of exemption possibilities,
a ratifying State has to specify in its first
annual report submitted under article 22
of the Constitution any categories of per-
sons which it proposes to exclude from
the application of the Convention, addi-
tional exclusions not being possible after
the date of its first annual report, while in
subsequent reports it has to indicate any
progress made with a view to the applica-
tion of the Convention to such categories
of persons. The term “wages” (Article 1) is
used in a generic sense to cover all earn-
ings or remuneration, however designated
or calculated, capable of being expressed
in terms of money and fixed by mutual
agreement or by national laws or regula-
tions, which are payable in virtue of awrit-
ten or unwritten contract of employment
by an employer to an employed person for



work done or to be done or for services
rendered or to be rendered.

Wage payment in legal tender. The Conven-
tion (Article 3) guarantees that the remu-
neration owed by the employer to the
worker by virtue of a contract of employ-
ment must be paid in cash. This require-
ment for legal tender may also take the form
of a prohibition of payment in the form of
promissory notes, vouchers, coupons or
other tokens taking the place of money.

Payment in kind. In the earlier stages of
industrial development wages were paid
in other media such as food, clothing and
shelter. This method of payment, known as
the “truck system”, led to abuses and was
thus generally prohibited. It has always
been recognized, however, that in particu-
lar industries and occupations, such as ag-
riculture, mining, construction work in re-
mote areas, merchant marine, hotels and
restaurants, hospitals and domestic service,
allowances in kind offer certain advantages
to the workers and are often equally benefi-
cial to their family members. In anumber of
countries, therefore, labour laws and regu-
lations provide for exceptions to the prin-
ciple of payment in cash, while seeking to
protect the wage earners by laying down
concrete conditions which authorized pay-
ment in kind should meet. In some cases,
regulations specify that the goods sup-
plied to workers should be of suitable
quality and sufficient quantity, while in
other cases employers are required to sup-
ply allowances at cost price, or at specially
favourable rates. Strict regulation is all the
more necessary as, in many cases, the value
of the goods provided in lieu of wages can
be deducted from the cash wages. By way
of safeguard, the labour legislation in cer-
tain countries specifies that deductions
cannot be authorized except with the ex-
press consent of the worker concerned,
whereas in other countries regulations fix
the maximum percentage of cash wages
which may be deducted.

The Convention (Article 4) recognizes
that in those industries or occupations
where the partial payment of wages in the

form of allowances in kind is customary or
desirable because of the nature of the in-
dustry or occupation concerned, national
laws or regulations, collective agreements
or arbitration awards may authorize such
payment subject to the following condi-
tions: (i) the payment of wages in the form
of liquor of high alcoholic content or of
noxious drugs is not permitted in any cir-
cumstances; and (ii) when authorized, ad-
equate measures have to be taken to ensure
that such allowances are appropriate for the
personal use and benefit of the worker and
his family and also that the value attributed
to such allowances is fair and reasonable.

Freedom of workers to dispose of their
wages. Itis notenough that workers should
receive the wages due to theminfulland in
aregular fashion. They must also be able to
spend them as they choose. Any constraint
on the part of the employer on the use of the
wage should be forbidden. The Convention
(Articles 6 and 7) expressly prohibits em-
ployers from limiting in any manner the
workers’ freedom to dispose of their wages
and recognizes the workers’ right to make
use of a company store, where one exists,
only if they so wish. It also provides that
the competent authority has to take appro-
priate measures to ensure that works stores
are not operated for the purpose of secur-
ing profit, but for the benefit of the work-
ers concerned, and that the goods are sold
at fair and reasonable prices, where access
to other stores and services is not possible.
These provisions are supplemented by an-
other clause included in the Recommenda-
tion (Paragraph 9) suggesting appropriate
measures to encourage arrangements for
the association of representatives of the
workers concerned, and more particularly
members of works welfare communities or
similar bodies, in the general administra-
tion of works stores or similar services es-
tablished in connection with an undertak-
ing for the sale of commodities or provision
of services to the workers.

Wage deductions. The regulation of de-
ductions is necessary to protect workers
from arbitrary, unfair or excessive deduc-



tions which would amount to an unjust
decrease of their remuneration. The Con-
vention (Article 8) sets out the princi-
ple that deductions should be permitted
only under prescribed conditions and that
such conditions should be required to be
brought to the notice of the workers in the
manner deemed most appropriate by the
competent authority.

Attachment and assignment of wages.
The Convention (Article 10) provides that
the conditions under which and the limits
within which wages may be attached or
assigned should be prescribed by national
laws or regulations. It also stipulates that
wages should be protected against attach-
ment or assignment to the extent deemed
necessary for the maintenance of the
worker and his family. The rationale be-
hind this provision is similar to that re-
garding deductions, i.e. there must be a
proportion of the worker’s wage which is
absolutely essential to the maintenance of
the worker and his family and which for
that reason must be immune from attach-
ment or seizure.

Wage guarantee in the event of bankruptcy.
One of the oldest established measures of
social protection consists of provisions to
protect workers’ claims in the event of the
insolvency of their employer, since wages
are recognized as being essential for the
worker’s maintenance and often equally
vital for the subsistence of the worker’s
family. To avoid a situation where wage
earners are deprived of their livelihood
upon the bankruptcy of their employer,
provisions have to be made to guaran-
tee the immediate and full settlement of
debts owed by the employer to workers.
The Convention (Article 11) spells out the
almost universally recognized principle
according to which wage claims should
be treated as privileged debts in the event
of the bankruptcy or judicial liquidation of
an undertaking. However, the Convention
allows each State to determine the relative
priority of wages constituting a privileged
debt, as well as the overall limits, in terms
of amaximum period of service oramount,

within which outstanding wage claims are
to be accorded preferential treatment. The
principle of the preferential treatment of
wage claims in the event of the employ-
er’s insolvency was later substantially re-
inforced through the adoption of the Pro-
tection of Workers’ Claims (Employer’s
Insolvency) Convention (No.173) and
Recommendation (No. 180), 1992.°

Periodicity, time and place of wage pay-
ments. The Convention (Article 12) lays
down the obligation to pay wages at regu-
lar intervals, to be prescribed by national
laws or regulations or fixed by collective
agreement or arbitration award. The ra-
tionale underlying this provision is to dis-
courage long wage payment intervals and
thus to minimize the likelihood of indebt-
edness among workers. The Recommen-
dation (Paragraphs 4 and 5) deals with the
periodicity of wage payments in greater
detail and suggests that workers whose
wages are calculated by the hour, day or
week should be paid at least twice amonth,
and not less than once a month for salaried
employees. It also recommends that work-
ers whose wages are calculated on a piece-
work or output basis should be paid, so far
as possible, not less than twice a month,
while in the case of workers employed by
the task, the completion of which requires
more than a fortnight, payments should
be made on account, not less than twice
a month in proportion to the amount of
work completed, and the final settlement
should be made within a fortnight of the
completion of the task.

Notification of wage conditions and state-
ment of earnings. The Convention (Arti-
cle 14) calls for effective measures, where
necessary, to ensure that the workers are
informed in an appropriate and easily un-
derstandable manner of the general wage
conditions to which they are subject before
they enter employment, as well as of the
wage details concerning the calculation of
their earnings in respect of each pay pe-
riod. The provisions of the Convention are
supplemented by more detailed provisions
in the Recommendation. With respect to



notification of wage conditions, the Rec-
ommendation (Paragraph 6) specifies that
the details of the wage conditions which
should be brought to the knowledge of
the workers should include: (i) the rates
of wages payable; (ii) the method of cal-
culation; (iii) the periodicity of wage pay-
ments; (iv) the place of payment; and
(v) the conditions under which deductions
may be made. As regards wage statements
and payroll records, the Recommendation
(Paragraphs 7 and 8) provides that, in all
appropriate cases, workers should be in-
formed with each payment of wages of the
following particulars relating to the pay
period concerned, in so far as such particu-
lars may be subject to change: (i) the gross
amount of wages earned; (ii) the amount of
any deduction which may have been made
including the reasons therefor; and (iii) the
net amount of wages due. In addition, em-
ployers should be required in appropriate
cases to maintain records showing, in re-
spect of each worker employed, the above
particulars.

Implementation through national laws.
The Convention (Article 15) requires that
the laws and regulations giving effect to
its provisions have to be made available
for the information of persons concerned,
define the persons or institutions respon-
sible for compliance, prescribe effective
sanctions or other remedies to punish in-
fringements, and finally provide for the
maintenance of adequate payroll records.

Role and impact
of the supervisory bodies

The number and nature of the comments
made by the Committee of Experts on the
Application of Conventions and Recom-
mendations (CEACR) in recent years
concerning the practical application of
the Convention in ratifying States attest
to the continued relevance of most of its
provisions.* While certain requirements of
the Convention, such as those relating to
the notification to workers of wage condi-
tions, the payment of wages directly to the

worker concerned, the operation of works
stores or the payment of wages on working
days and at or near the workplace seem to
be generally complied with, others, such
as those regarding the payment of wages
in kind, the wage deduction limits, or the
preferential treatment of wage claims in
case of bankruptcy, have not elicited the
same degree of legislative conformity on
the part of ratifying States. Yet, most im-
portantly, the provision respecting the
regular payment of wages has recently
turned into an urgent issue for a grow-
ing number of countries, especially those
of Central and Eastern Europe following
their transition to a market economy, and
also in Africa and Latin America.® In the
last five years, practically all the observa-
tions formulated by the Committee of Ex-
perts in respect of Convention No. 95 have
referred to problems of wage arrears and
the failure of the governments concerned
to ensure the regular payment of wages in
accordance with Article 12, paragraph 1, of
the Convention. Similarly, in the past ten
years, the Conference Committee on the
Application of Standards (CCACR) has
regularly considered individual cases re-
ferring to persistent problems of wage ar-
rears. In addition, in the past decade, the
Governing Body has dealt with seven rep-
resentations made under article 24 of the
ILO Constitution alleging non-observance
of Convention No. 95, mostly in respect of
delayed payment of wages.

In relation to wage arrears, the Com-
mittee of Experts has consistently pointed
out that delays in the payment of wages
clearly contravene the letter and the spirit
of the Convention and has stressed that
the application of the Convention should
comprise three essential elements in this
respect: (i) efficient control; (ii) appropri-
ate sanctions; and (iii) means to redress
the injury caused, including not only the
full payment of the amounts due, but also
fair compensation for the losses incurred
by the delayed payment.® Another remark
frequently made by the Committee of Ex-
perts is that putting an end to the accumu-
lation of wage arrears calls for sustained
efforts, an open and continuous dialogue



with the social partners and a wide range
of measures, not only at the legislative
level, but also in practice.’

Apart from the issue of timely pay-
ment of wages and rapid settlement of
outstanding wage debts, the Committee
of Experts has made recurrent comments
on other aspects of the Convention, such
as the concept of the “wages” to be pro-
tected, the principle of wage payment in
legal tender, the partial payment of wages
in the form of allowances in kind, wage
deductions and the attachment of wages.
Concerning the notion of the “wage” to be
protected under the Convention, the Com-
mittee has pointed out that while the wage
nature of any sums paid by an employer
to an employed person for work done
may vary according to national legisla-
tion, all earnings, however termed or con-
sidered for the purpose of calculating the
base wage, benefits and other allowances,
have still to enjoy full wage protection in
accordance with the provisions of Articles
3 to 15 of the Convention.® In relation to
the payment of wages in legal tender, the
Committee has stressed that the relevant
provision is sufficiently clear and precise,
and therefore practices such as providing
convertible tokens of the currency in place
of cash, or paying wages in local govern-
ment bonds, or converting wage arrears
into an internal debt are inconsistent with
the requirements of the Convention.’

With regard to payments in kind, the
Committee of Experts has principally fo-
cused its comments on the need for ad-
equate guarantees that allowances in kind
are indeed beneficial to workers and their
families and they are valued reasonably.”
In concrete terms, the Committee has un-
derlined three main points: first, the mo-
dalities of such payments are to be regu-
lated by legislation, collective agreement
or arbitration award, and not left to indi-
vidual agreement between the employer
and worker. Secondly, setting an upper
limit on the amount of wages which may
be paid in kind does not resolve the prob-
lem of how the valuation of these allow-
ances is to be made. Thirdly, when pay-
ment consists of allowances other than

food and lodging, specific provision needs
to be made to ensure that allowances in
kind are appropriate for the personal use
and benefit of workers and their families.
The Committee has also repeatedly em-
phasized the need for a legislative provi-
sion explicitly prohibiting the payment of
wages in the form of alcoholic drinks or
narcotic substances."

With respect to deductions, the Com-
mittee of Experts has on a number of occa-
sions drawn attention to the fact that pro-
visions of national legislation authorizing
deductions by virtue of individual agree-
ment or consent are not compatible with
the terms of the Convention. The Conven-
tion is considered as fully applied by States
whose national laws or regulations specify
the types and fix the overall limits of per-
missible deductions, and also prohibit any
other deductions. In other instances, the
Committee has emphasized that there is
an obligation to keep workers informed
of the legal provisions regulating wage
deductions.

Regarding the attachment or assign-
ment of wages, the Committee of Ex-
perts has concentrated its comments on
whether or not the ratifying States have
in fact adopted national laws and regu-
lations which set out the conditions and
the limits within which wages may be
attached or assigned, and which protect
wages against both of these procedures to
the extent deemed necessary for the main-
tenance of workers and their families. Con-
cerning the requirement for a prompt final
settlement of outstanding wage payments
upon the termination of the employment
relationship, the ILO’s supervisory bodies
have affirmed that such an obligation ap-
plies to all persons to whom wages are
paid or payable, irrespective of the char-
acteristics of their contracts, formal or non-
formal, whatever the cause of the termina-
tion, and independently of the nationality
of the workers concerned.*

Finally, it should be noted that, at its
forthcoming annual session (Nov.-Dec.
2002), the Committee of Experts will be
considering for adoption a general survey
of national law and practice in regard to the



Protection of Wages Convention (No. 95)
and Recommendation (No. 85) on the basis
of reports which have been supplied by
member States under article 19 of the ILO
Constitution.
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