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1 Introduction

The International Labour Organization (‘ILO’) hascamplex web of supervisory
mechanisms in place in relation to the system ¢érivational labour standards its
Conventions and Recommendations create. The ILOn@ssion of Inquiry, at the apex
of the system, is rarely used and in practice semeed for investigations into the most
serious cases of breach of the Organization’s Quioses. The first ILO Commission of
Inquiry was established in 1960 following a complaagainst Portugal alleging the
existence of forced labour in its African terriegi The Commission held that Portugal
had failed to fulfil its obligations under the fext labour convention, and issued a

number of recommendations aimed at changing thaitgn.

At the time of the establishment of the Commissabimquiry, Portugal was resented
in the region as a coloniser after most other Eemopcountries had withdrawn, and was
heavily criticized by the ILO. Now, Portugal is 8aifently respected to be referred to by
the Director-General in relation to social poli¢y.his introduction to the International
Labour Conference in 2007, the Director-Generaltegi@a statement of the Portuguese
Minister for Labour and Social Solidarity in an aelsk to the ILO’s African Regional
Meeting! thus emphasising the acceptance accorded to Romuith regard to Africa
and labour standards. In fact, Portugal is keyolLO’s decent work programme, with a
regional office in Lisbon operating as a bridgethe Lusophone world in Africa and
beyond.

Interestingly, while the ILO and Portugal both s&ethe significant relationship
between the country and the organization, no mensiofficially made of the strained

relationship historically. The current ILO Portugdficial website, for example, has no
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information concerning the history of the relatibips between the country and the
organization, nor concerning events before thermgg of the democratic period in

19742 This reticence appears misguided; one shouldanget the past.

Despite its significance, the Commission of Inquimto Portugal and its follow-up
has never been the subject of extensive scholadyysis® This paper will assess the
significance of the ILO in relation to the practigieforced labour in Portuguese Africa at
the end of the colonial period and, in particulail] consider the Commission’s role in
real terms. It will cover both the Commission ofquiry’s report, as well as the
subsequent follow-up period. It will begin by intikecing the ILO Commission of
Inquiry. It will then describe the political contewithin which the first Commission was
established and its report released. In the follgwsection, the paper will set out the
findings of that Commission concerning the practafeforced labour in Portugal’s
African territories, before turning to consider ihglementation of the recommendations
of the Commission of Inquiry by the Government oftBgal, followed-up by the ILO
supervisory bodies. It will conclude by assessimg impact of the first Commission of
Inquiry, as well as considering the reasons foagparent success in dealing with what
was, at the time, a state subjected to considenafgmational criticism.

2 The ILO Commission of Inquiry: An Overview

The key supervisory mechanism within the ILO stuuetis the requirement on
Member States to periodically report on their imnpémtation of the Organization’s
Conventions which they have ratifiéd.he Committee of Experts on the Application of
Conventions and Recommendations (‘Committee of Egj)eand the Conference

Committee on the Application of Standards (‘Confieee Committee’) were given

2 See_http://www.ilo.org/public/portugue/region/etatisbon/html/portugal_historia_pt.htflast accessed
26 February 2008).

% The lack of contemporaneous academic discussitoitugal may be linked to the political situatiain
the time which made criticism of the governmenikely. The lack of attention paid to the case byyars
was nhoted at the time: see G. White ‘The PloughifigTwo Furrows: The International Labour
Organization (I.L.O.) Commissions of Inquiry of 9@&nd 1962’ (1966 he Australian Year Book of
International Law(Butterworths, Sydney) 47. See further Blamontntan Rights and the I.L.O." (1965)
11 Howard L.J. 413; Partan, ‘Development of Intdorel Law by the International Labour Organization
(1965)Proceedings of the American Society of Internatidreav 139; Vignes, ‘Procedures Internationales
d’Enquete’ (1963) Annuaire Francais de Droit Internationgléd 38.

* ILO Constitution, Art. 22




responsibility for regular supervision of the olvserce by Member States of their
standards-related obligationd’he Committee of Experts, composed of eminensisii
monitors the conformity of national legislation apdactice with international labour
standards through the reporting system thus pnogidiechnical supervision. The
Conference Committee is a tripartite body that mers the Committee of Experts’
reports and provides ‘the political weightlt may further call individual countries to
appear before it to consider in detail the impletaton of a particular Convention. By
including its conclusions regarding a particularuminy in a ‘special paragraph’
(previously called the ‘special list’), it highlighits special and unusual concern at the
observance of the particular Convention by a Men&tate; this is the highest form of

condemnation by the Conference Commiftee.

Parallel to this regular supervisory machineryrehere special, complaints based,
procedures, which are either established underili@e Constitution and concern the
observance of all ratified ConventiSrsr are set up by the Governing Body to examine
complaints of violations of trade union right§he ILO Commission of Inquiry, an ad-
hoc body set up in the individual circumstances @harticular complaint, filed pursuant
to Article 26 of the ILO Constitution, is reservéat investigations into the most serious
of cases of breach of the Organization’s Convestidihis rarely used procedure is at the
apex of the system. Indeed, given that only el@amplaints have ever been examitfed
by the Commissions of Inquiry, it is fair to sawthit is a matter of last resort, used only
in exceptional cases in which the Organizationlseotmethods of pressure have not
succeeded in resolving sustained breach of a Caiwveand in which the Governing
Body is able to reach a political agreement tonstitute the body.

® Pursuant to a resolution adopted by the EightlsiSesf the International Labour Conference in 1926
establishing both Committees.

®1LO Law on Freedom of Association: Standards andcedureg1995, ILO, Geneva) 166.

" However, the Conference Committee can also mdieding that a country in question is in persistent
violation of a particular Convention, without inding it in a special paragraph, the latter oftempe
political decision.

® That is, representations under Articles 24 andfafe ILO Constitution; and complaints under Ali€6

of the ILO Constitution.

°® The Fact-Finding and Conciliation Commission oredéiom of Association and the Committee on
Freedom of Association, established in 1951.

9 These are: Portugal (1961), Liberia (1962), Gregk®69), Chile (1974), Haiti and the Dominican
Republic (1982), Poland (1983), Federal RepubliGefmany (1985), Nicaragua (1989), Romania (1989),
Myanmar (1997), and Belarus (2003).



The complaints procedure is governed by Article296and 31-34 of the ILO
Constitution. Under these provisions, a complaiatyrbe filed against a Member State
alleging non-compliance with a ratified Conventioy another Member State which has
ratified the same Convention, by a delegate tdritegnational Labour Conference, or by
the Governing Body in its own capacity. Upon reteaip a complaint, the Governing
Body may form a Commission of Inquiry, consistinfgtliree independent members of
high standing! The Commission is responsible for carrying outlbifivestigation of the
complaint. There are no standing orders for theguatare of Commissions of Inquiry: the
Governing Body has in each case left the mattehéoCommission of Inquiry itself,
subject only to the Constitution's and its own gahguidance. Nevertheless, a common
procedure has developed based on that establishétebCommission into PortugHl.
The Commission is required, by the Constitutionagoertain all the facts of the case and
make recommendations on measures to be taken tesadthe problems raised by the
complaint. Notably, it may include time limits byhweh its recommendations should be
implemented® and indicate how the follow-up to the implemertati of its

recommendations will be undertaken.

Following publication of the report, both the Gawerent against which the
complaint has been made and, if the party thatdiothe complaint is a Government,
then also that party, must indicate whether or timy accept the Commission’s
recommendation¥’ There is the theoretical possibility for the matie be appealed to
the International Court of Justi¢eput this has never happened. The matter can teen b
reviewed regularly by the Committee of Experts, t@enference Committee, the
Governing Body, and, in appropriate cases, the Citbeenon Freedom of Association,

until — presumably — a time comes that the recondagons are deemed to have been

1 N. Valticos ‘Les commissions d’enquéte de I'Orgaion internationale du Travail’ (1987)Revue
Générale de Droit International Publi@47, 856 noted that the members of the first s&@@mmissions
were, for the most part ‘de hauts magistrats natienou internationaux, des professeurs d’université
quelgques anciens chefs d’Etat ou de gouvernememtanciens ambassadeurs ou hauts fonctionnaires’.
This equally sums up the membership of the follgM@ommissions.

12 5ee discussion below, Part 4.

13 |LO Constitution, Art. 28. This aspect of the Coission’s role goes beyond what is usual for a
Commission of Inquiry: B. Vukas ‘Some Remarks Conog the Inquiry Commissions Established Under
the Constitution of the International Labour Orgation’ in J. Javillier et al (edshes normes
internationales du travail: Un patrimoine pour I'axir. Melanges en I'honneur de Nicolas Valti¢@904,
Geneva, International Labour Office).

14 Art. 29(2): within three months from receiving treport.

15 Art. 29(2).



fulfilled. When a country fails to implement thecaenmendations of a Commission of
Inquiry, the Governing Body can take action undeicle 33 of the ILO Constitution,
according to which ‘[ijn the event of any Membeilifgg to carry out within the time
specified the recommendations, if any, containedhi report of the Commission of
Inquiry, or in the decision of the International @bof Justice, as the case may be, the
Governing Body may recommend to the Conference aatibn as it may deem wise and

expedient to secure compliance therewith'.

In many ways, a Commission of Inquiry is a uniquadyy differing from the
traditional definition of a commission of inquiry imternational law.’” For example, it is
almost unique in being entitted to visit thiecus!® and its right to make
recommendations goes beyond the role usually gwe@mmissions of inquiry, as does
its ability to set a time frame by which these raotendations should be implemented.
Regardless of the theoretical considerations, ILdn@issions of Inquiry have had an
important role to play in many cases of non-obsareaof the Organization’s

conventions when the allegations of breach amaunmitolations of human rights.
3 Portugal and its colonies in the 1960s — politicalontext

Portugal has been a member of the ILO since iteptian in 1919. It ratified both
Forced Labour Conventions, i.e. the Forced Laboamv@ntion, 1930 (No. 29) and the
Abolition of Forced Labour Convention, 1957 (No5),0during the 1950s: in 1956 and
1959, respectively. In Portugal, a ratified Coni@mtwill be promulgated by a statute or
legislative decree, with the effect of incorporgtithhe provisions of the Convention into
domestic law, without necessarily expressly repgafirevious incompatible provisions.
For the ILO forced labour conventions, this waselbg two Legislative Decrees: Decree
No. 40/648° enacted the Forced Labour Convention, and Decoeet®381 enacted the

Abolition of Forced Labour Conventidf.

16 Article 33 was invoked for the first time in 2000,respect of Myanmar. The Governing Body asked th
International Labour Conference to take measuréesah Myanmar to end the use of forced labour.

17 See Vukas (n 13 above) on the various featurdésdteéinguish this body from the usual definitiohao
commission of inquiry in international law. The ILOommission of Inquiry could more properly be
described as a supervisory body established bit theConstitution in 1919.

18 White (n 3 above).

19 published in Diario do Governo, 16 June 1956

2 pyblished in Diario do Governo, 13 July 1959.
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With respect to its colonies, Portugal considetsdlfi as one country, including the
territories in Africa (Mozambique, Angola, Sao Tom®@rincipe, Cape Verde and Guinea
Bissau) and Asia (East Timor and Macau) as overpeagince$’ of the Portuguese
republic. On this basis, Portuguese continental \eag the law of the colonies, thus
meaning that the Government’s ratification of tleecéd labour conventions applied

equally to the African territories.

At the time that the complaint was brought in 19€brtugal had been under a
dictatorship since a military coup in 1926, heabtlgdAnténio de Oliveira Salazar from
the early 1930s. Thestado Novoformally created by the Portuguese Constitution of
1933, was a corporatist dictatorship, characterisetepression of dissent in continental
Portugal and the maintenance of control over it¢orges, despite independence

movements in Mozambique, Angola and Guinea Bissau.

In terms of foreign policy, th&stado Novowas isolationist in nature; cooperation
through international institutions was limited. WéhPortugal was admitted to the UN
membership in 1955 due to its colonial and authoritarian charactanas marginalised
by the international community in terms of its &xdo the main internation&bra,
except when geostrategic considerations overrodechwwas the case in relation to
NATO. When in December 1960, the UN General Assgimhl5" Session adopted
Resolution No. 1542 (X\f stressing that the Portugugs®vincias ultramarinasvere
non-autonomous territories and that the Portuggesernment should present regular
reports on the situation in those territories,rékationship with Portugal came under a
great deal of strain. Portugal voted against thesdfution, which it considered to be a
‘war plan’ against the countfy.It refused to present, as requested, reports coNCEits

colonial territories and was continually condemredits policy in every UN General

2L n Portuguese, thetovincias ultramarinas’

22 Although note that the ILO, for example, did neacept that the colonies were part of metropolitan
Portugal. Also note that slavery in the Portugusisiean territories was ostensibly abolished byistagion

in 1869.

% portugal’s entrance to the UN was delayed by tfemstances of the Cold War. The USSR blocked its
entry in 1946 and only the package deal betweenenweand eastern countries enabled the countrgiro j
the organisation, with several other countries flmth political blocks.

24 Entitled Transmission of information under the article 7Jetle Charter(inserted on Chapter XI —
Declaration regarding non-self-governing territosie

% A, Duarte Silva, ‘O litigio entre Portugal e a ON1960-1974)’, (1995) XXX (130Analise Social
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Assembly session until 1972. During this period, Portugal described itself as

‘orgulhosamente sqsor ‘proudly alone’.

Unlike other European nations, the Portuguese regindid not leave its African
colonies, or the overseas provinces, during thedd%nd 1960s. Colonial wars in its
African territories erupted in 1961 and lasted lubh€i74. Such was the context for the
complaint brought, in 1961, by the Government ofady which had become, in 1957,
the first sub-Saharan African country to gain inefegence’

4 The Commission of Inquiry procedure and report

The complaint alleging breach of the Abolition afréed Labour Convention,
1957 (No. 105) by Portugal in its African territesi was brought by the Government of
Ghana through a two sentence letter in January . ¥98fter requesting and receiving
additional comments from the Ghanaian authoritieé\pril 1961, and observations on
these documents from the Portuguese Governmentay M61, the Governing Body
took the decision to establish the Commission ofjuiry in June 196%° The
Commission was chaired by Paul Ruegger, a Swiskrdgi and member of the
Permanent Court of Arbitration and past chair & thO Committee on Forced Labour.
Its other two members were Enrique Armand-Ugonmfidruguay, and Isaac Forster,
from Senegal, both of whom were judges of natioc@urts. The Commission was
assisted by a secretariat from the Office, inclgdin Assistant Director-General, during

its work°

The Commission held its first meeting in the mofalowing its establishment.
In light of the fact that this was the first Comsian of Inquiry set up under Article 26

and that the ILO Constitution did not lay down sulef procedure to be followed, some

% The Revolution of 25 April 1974 did not put an irdiate end to the litigious relationship between
Portugal and the UN. In fact, it was only resolfieé months later when Portugal applauded the aslonis
of the Republic of Guinea-Bissau (one of its formelonies) as the 188member of the United Nations.

2" From the United Kingdom.

% Reproduced inReport of the Commission Appointed under Article d6the Constitution of the
International Labour Organisation to Examine the nwaint Filed by the Government of Ghana
concerning the Observance by the Government ofuBaltof the Abolition of Forced Labour Convention,
1957 (No. 105§1962) OB XLV(2) Il, para. 1.

29 149" Session of the Governing Body (1961).

30 Commission Repoth 28 above) para. 11.



preliminary examination of its scope was made. &tedmining its procedure, the
Governing Body had indicated that the Commissioaukh be guided by a ‘general

directive’>!

The Commission shall begin its work by examining particulars furnished by
the Government of Ghana and the observations ofinernment of Portugal
with a view to determining on what matters it neddker information. The
Commission will then, through the Director-Genetansult the Governments of
Ghana and Portugal, but without being bound byuieg/s of either of them,
concerning the arrangements necessary to ensuteitteas at its disposal
thorough and objective information concerning thegjions at issue; in the event
of any difficulty being encountered, the Commissiafill so report to the

Governing Body.

In this connection, three basic considerations vetressed by the Commission:
the procedure provided for by the relevant artidéshe Constitution is of a judicial
nature¥? the need to shed full light on the facts, withoaohfining itself to examining
only the information submitted by the parties; afving regard in particular to the
Governing Body’s request that a first report besprged to it in November 1961’ the
procedure must ‘ensure due rapidity’At this first meeting, the Commission heard
separately the parties’ representatives, and sdugdier written material from them, as
well as other governments, international organireti of workers and employers, and
non-governmental organizatioffs.

The second session was held in Geneva in Septel@bér This session involved
examining the information received in responsento@ommission’s requests, as well as
hearing 31 witnesses. The Commission issued cett&isions as to the procedure to be
followed during the hearing of withessBsthe hearings would be private; would be
limited to factual, and not political, evidence ceming the time after the forced labour

conventions came into force in Portugal (ie 196 witnesses would be questioned by

31 Commission Repo(h 28 above) para. 9.

32 See also Valticos (n 11 above) who notes thatlltfle Commissions of Inquiry have a quasi-judicial
nature.

%3Commission Repoth 28 above) para. 15.

34 Commission Repoth 28 above) paras 16-20.

% Commission Repo(h 28 above) para. 46.



both parties’ representatives and the Commissitre. Commission recorded that it put
over 1,500 questions to the witnesses, from whoey tieceived various documerits.
The Commission submitted a report covering itg fi® sessions to the Governing Body
in November 1961, fulfilling its requirement to do by that datd’ The Governing Body
noted that the Commission would submit a furth@oreat the following session of the
Governing Body. It expressed hope that the Comuonissiould be able to deal with the

whole question and to indicate the results of ttengnation at that timé®

The Commission visited Angola and Mozambique foweek each during
December 196%° Given the need for rapidity, the Commission hademathe decision
that the visits to the countries would be short &hduld aim primarily at enabling it to
gain a direct impression of the situation ... an#étrtow the practical conditions ..., while
also providing an opportunity to check the exadégtwf these allegation®’. More in-
depth inspection and judicial investigation woutdyohave been needed if it was the sole
way to reach a full appraisal of the issue. Duritsgmission, the Commission visited
workplaces in various areas of economic activityg @uestioned workers, managers,
recruiters, medical staff and engineers, admirimtsanative chiefs, trade union officials
and senior authorities in the territorfés.

The Commission issued its final report in Februa®p2, eight months after it
was established, and a little less than a year #fe complaint was laid. The report
clarified the scope and nature of the prohibitigaiast forced labour. For the most part,
the Commission of Inquiry indicated that its exaation had principally concerned the
use of forced labour for purposes of economic dguaknt. The Commission noted that
neither party had based its case on the technioahgs of whether forced labour existed
of the types enumerated in the Abolition of Fortedour Convention, but rather had

argued as to the broader question of whether ortmeere was forced labour in the

36 Commission Repo(h 28 above) para. 50.

37 Commission Repo(h 28 above) para. 54.

3 Official Bulletin, Vol. XLV, No. 1, January 1962, p. 14. By the @rthe first report was submitted to the
Governing Body, arrangements have been made fandmbers of the Commission to visit the territories
to which the complaint related, with a view to sigopenting the information already available to it.

39 Commission Repoth 28 above) chapter 5.

0 Commission Repo(h 28 above) para. 56.

1 Commission Repo(h 28 above) para. 62.
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territories. In those circumstances, the Commisefdnquiry reached its conclusions ‘on
the same broad footing as that adopted by thegsatiring the discussiof?.

The Commission made some far-reaching commentst dbeumeaning of the
constitutional obligation on Member States to ‘takeh action as may be necessary to
make effective the provisions’ of Conventions thHegve ratified™> The Commission
understood the obligation as one to ‘make the grons of the Convention effective in
law and fact™ In other words, considering inconsistent law to disolete is not
satisfactory. In cases in which ratification of angention is deemed to supersede
previous inconsistent law, there is ‘grave dangat the effect of the Convention may
not be fully appreciated by those familiar with aegponsible for the application of the
law’.*> Obviously, in cases in which such inconsistent iwot superseded but becomes
obsoletede factg the risk is greater as the law could be revokedns time there is a

change in policy or a misunderstanding about theyo

Fully consistent law, however, will not be sufficteon its own: it is necessary

that the law is ‘fully and strictly applied in ptaxe’, implying:*®

effective administrative services for the enforcatnef the law, including in

particular provision for thorough inspection ... fklat the provisions of the law
are made known to all interested parties ...; thigcéf/e grievance procedures
make it possible for workers wishing to lodge amynplaint against failure to
comply with the law to do so without fear of victsation; and that there should

be adequate penalties for infractions ...

If a Member State implements a Convention in lag practice in this way, it cannot be
regarded as having breached its obligations sitngbause of a breach of that convention

by an administrative officer or by an employér.

2 Commission Repoth 28 above) para. 711.
3 Commission Repoth 28 above) para. 716; pursuant to Arts 19(5h(d) 26(1) of the ILO Constitution.
4 Commission Repoth 28 above) para. 716.
5 Commission Repo(h 28 above) para. 716.
6 Commission Repo(h 28 above) para. 716.
4" Commission Repoth 28 above) para. 716.
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The Commission concluded that while forced laboas ior many years a major
factor in the economics of many African countries;ourse to it had been increasingly
condemned. The Committee noted that although Palrtabolished slavery early by
international standards, its actions in relationthie abolition of forced labour lagged
substantially behind that of the majority of stateith responsibility for Africa®
Nevertheless, Portugal did ratify the two relev@ohventions in 1956 and 1959, and far-
reaching changes had occurred in Portuguese poleyislation and practice in
connection with those ratifications. While the Coission was fully satisfied with the
good faith of the changes made by Portugal, it messatisfied that all of the obligations
of the Abolition of Forced Labour Convention wengpiemented upon the coming into
force of the Conventioff. The Committee noted situations in which positilarmges had
been made since the complaint was brodas well as other matters in which further
steps were necessary to give full effect to thevipions of the Conventiot. For
example, the provision creating a ‘moral obligattonwork’ in the labour legislation
from theindigenatd? period had not been formally repealed, although Rortuguese

government had advised that a new Labour Code méifinal stages of preparativh.

Consequently, the Commission made a number of remdations concerning
its wish for the Portuguese Government to ensuwatldgislative steps that it had begun
taking were continuetf, and that legislative change was followed by changeactice>”

It further recommended that all regulations conicgyrthe issues of recruitment of labour
and the abolition of forced labour should be purtgi®

The Commission of Inquiry found that while manyti¢ individual companies it

had visited no longer used forced labour, othetsdumtinued to use forced labour after

“8 Commission Repoth 28 above) para. 725.

9 Commission Repo(h 28 above) para. 725.

0 Commission Repoth 28 above) paras 725, 727-8.

1 Commission Repo(h 28 above) paras 725, 729.

*2 Theindigenatolaw distinguished ‘between the “colonial citizénsybject to the Portuguese laws and
entitled to all citizenship rights effective in tlimetropolis,” and the indigenas (natives), sulgdcto
colonial legislation and, in their daily lives, tbeir customary, native laws’: B. Sousa Santos ‘The
Heterogeneous State and Legal Pluralism in Mozanghi@006)Law and Society Reviely 16.

3 Commission Repoth 28 above) para. 730.

4 Commission Repo(h 28 above) paras 729-735.

%5 Commission Repo(h 28 above) paras 738, 741, 744.

¢ Commission Repoth 28 above) para. 736.
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the ratification of the Convention until July 1981Equally, the majority of labour in the
publicly owned railways and ports in Angola stilbiked ‘against their wishes’ despite
instructions to the contrary issued in August 1¥6Ihe Commission found one case in
Mozambique where a contractor was using forced ualm road construction and
maintenance, but the Government subsequently praskche offendet’ While the

Commission of Inquiry generally found no forced dab in the large European
plantations’ it recommended that the Government further exantivee recruitment

methods of one plantation in light of its lack odriknes$?

The Commission also made recommendations of a ngmmeral nature,
recommending the Government to give a high priotiy building up the labour
inspection servic& to consider the need for a comprehensive manppabcy,®® to
promote higher labour standards generdilyand improve personnel policies and
administratiorf> While refraining from making any formal recommetida concerning
the need for strong and universal trade unions h@ Portuguese territories, the
Commission pointed out its importane.Finally, the Commission of Inquiry
recommended that follow-up of its recommendatioasriade through the regular article
22 reports to the Committee of Experts until fullharence to the Convention was

considered achieved.

The Commission’s concluding observations concernéfar-reaching
considerations of general policy’ that it wishedoting to the attention of the Portuguese
Government in a form other than formal recommemndafi® The Commission
considered that the abolition of forced labour poéicy ‘to which the Government is so
completely committed’ — could not be achieved ime‘tcontext of social and cultural

backwardness’ that many citizens of Portuguesecaftived in and which made it

>’ Commission Repo(h 28 above) para. 738.
%8 Commission Repo(h 28 above) para. 741.
9 Commission Repoth 28 above) para. 744.
0 Commission Repoth 28 above) para. 748.
1 Commission Repo(h 28 above) para. 749, relating to the CasseRjaakation.
62 Commission Repof(h 28 above) para. 756.
83 Commission Repoth 28 above) para. 763.
4 Commission Repoth 28 above) para. 766.
8 Commission Repoth 28 above) para. 769.
6 Commission Repo(h 28 above) para. 769.
7 Commission Repo(h 28 above) para. 778.
% Commission Repoth 28 above) para. 771.
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impossible for them to truly have free choiéeThe Commission of Inquiry was
‘satisfied’ that in certain places, ‘the bulk oktworking force is at so backward a stage
of development that freedom and economic opposupéglong to a world so wholly
beyond their grasp that the question whether theua exacted from them is forced
labour becomes virtually meaningle§$The Commission noted that this was a major
difficulty in reaching valid conclusions in partiem cases and, although it was
‘impressed’ by signs of economic and social devalept in Angola and Mozambique, it
felt that a ‘great intensification of measures ebmomic and social advancement is
necessary to eliminate this element in the probbérthe effective abolition of forced

labour’."

At is March 1962 session, the Governing Body notbd report of the
Commission’? The Commission’s findings and recommendationsevescepted by the
parties to the complaint. In particular, the Goweemt of Portugal did so ‘in full
awareness of the fact that the Commission’s recamdateons were to be

implemented”®

5 Follow-up: implementation of the recommendations

Pursuant to the recommendation of the Commissidnapfiry, the Committee of
Experts was called upon to examine the measures takthe Government of Portugal to
give effect to the recommendations contained inrépert. The application of the forced
labour convention was further discussed in the @amice Committee for the following
nine years. Those discussions provide valuablernmdtdon on how the Government was
implementing the recommendations and shed lighthow the constituents saw and
understood the role of the ILO supervisory machjirend, therefore, the ILO itself. A
close study of the minutes of these discussionstitites three different stages of
interaction between the ILO and the Governmentasfugal, leading to the conclusion of
the Portuguese case, but also the advancemeneinsh of the ILO as a legal and

political forum for protection of human rights.

%9 Commission Repoth 28 above) para. 772.

0 Commission Repoth 28 above) para. 775.

"I Commission Repo(h 28 above) para. 775.

2 |LO Official Bulletin, Vol. XLV, No. 2, April 1962, p. 87.
3 |LO Official Bulletin (n 72 above), p. 87.
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The first stage of the interaction between the @ the Government occurred
during the years following the Commission’s repdiese years were not marked by
passionate debates. However, during the seconé sffamteractions, starting in 1965,
African trade unions became more vdtaind went so far as to request the suspension of
Portugal’s membership until it revised its poliGyThat year, while the Committee itself
did not place Portugal on the special list, an aingnt was tabled during the discussion
of the report at the plenary session of the Intésnal Labour Conference which led to
Portugal being included on the special list afier®On a proposal emanating from the
Conference Resolutions Committee, the Conferenoptad a resolution in whiclmter
alia, it requested the Government of Portugal ‘to giffea without further delay to the
recommendations of the 1962 Commission of Inquidy tke Governing Body,
particularly in so far as they related to forceboar practices and the sequels of forced
labour’.”” This resolution also requested the Director-Gdraetd the Governing Body to
keep the matter under review and to take appr@pmaeasures to ensure that these

recommendations were or would be implemented.

Accordingly, in November 1965, the Governing Bodguested the Committee of
Experts ‘to make a special examination of the extenwhich these recommendations
had been implemented and to report therédbrh 1966, the Committee of Experts

presented the resulting special report on thisestf} The Committee concluded that

" The All-African Trade Union Federation was foundéd 1961 and the African Trade Union
Confederation was founded in 1962.

> The African Trade Union Confederation made théofuing statement: ‘in view of the fact that the
International Labour Organization must, withinftamework of its competence, ensure the application
the resolutions of the General Assembly of the &thiNations, and in particular the resolution conicey
the abolition of colonialism, [...] the African Trad&nion Confederation requests the solemn
condemnation of Portugal and the suspension gfatgers as Member of the Organization until it resis
its policy which is contrary to the basic principlef the I.L.O., principles which every Member uridkes

to respect as a condition of its admission’. Tippeal was taken up by the Algerian Government membe
who considered that the presence of the represesrgabf Portugal ‘was not welcome and was
inopportune’, and by the Government member of Gajingho invited Portugal to ‘follow suit’ of the
Republic of South Africa, which had withdrawn frahe ILO.

8 |LC, 49" SessionRecord of Proceedin@Geneva, 1965), pp. 465-466.

7|LC, 49" SessionRecord of Proceedingn 76 above), p. 697.

8 |LO Official Bulletin, Vol. XLIX, No. 1, January 1966, p. 9.

9 Special Report by the Committee of Experts onApglication of Conventions and Recommendations
Concerning the Measures Taken by the GovernmeRbdtigal to Implement the Recommendations of the
Commission of Inquiry Appointed under Article 26 tbe 1.L.O. Constitution to Examine the Observance
by Portugal of the Abolition of Forced Labour Contien, 1957 (No. 105) in ILC, 80Session, Report Il

15



effect had been given to all recommendations comegrlegislative changes. Both the
Committee of Experts and the Conference Commitmesidered, however, that the
application of this legislation in practice raissetious doubts and that, therefore, it was
necessary to pursue certain inquiries regardingctiped measures to ensure the

elimination of any element of coercion in the erggagnt and employment of labour.

The special report resulted in debate at the Center Committee with regard to
the procedure used to examine the case of forcedutain African territories

administered by Portugal. The Workers’ members idened that:

the Committee of Experts’ special report [...] comfiégd one conclusion which
had emerged from the report of the Commission qfuity, namely that the
complaint by Ghana, its investigation by the ILQidhe subsequent follow-up by
the Committee of Experts and the Conference Coraaitiad proved a useful
means of obtaining changes in laws which for hateatury had been receiving

the reprobation of international opinigh.

In comparison, the Government members of Guinea Algdria considered that the
Conference Committee ‘should endeavour to find soew way of dealing with [the]
problem’ and that the Committee ‘should not lintself to examination of this case under
the usual procedure but must seek special proceaunizh would be more effectivé.

What ‘special procedures’ means is not, howevegrcl

Another issue raised by delegates related to thecabconsideration of the case:
should the discussions be limited to the legalassiie. application of the Convention
stricto sensupr should the political situation also be taketo iaccount? In this respect,
although they disagreed on the question of progessseved by the Portuguese
Government, the Employers’ members, who considérad[tlhe Committee should not

concern itself with the political situation, butttvithe observation on Convention No.

(Part 1V), Report of the Committee of Experts on the Appbcatif Conventions and Recommendations
(Geneva, 1966), Annexe pp. 1-27.

8 Lc, 50" SessionRecord of ProceedinGeneva, 1967), p. 598.

81 |LC, 50" SessionRecord of Proceedin@m 80 above), p. 599.
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105’ %2 were somewhat supported by the Workers’ members stéted that while ‘it
was not easy to separate completely the legaltangdilitical problems, ... it was not the
political problem with which the Committee had teatl®® As for the Government
members of the Committee, while the French delepaieted out that within the terms
of reference of the Committee of Experts in repgrtdon the implementation by Portugal
of the recommendations of the Commission of Inquirgre was evidence of efforts
made by the Portuguese Government, ‘[t]his did meian that, if the matter [was]
approached on a more general level, further comsnentild not be appropriat&. The
Government member of Mali, considering that no lteduad been achieved, nevertheless
understood that ‘the Committee of Experts couldyadt within its terms of reference
and this limited the possibility of having full elénce of forced labour practicés'ln
comparison, ‘the African members did not wish to demfined within a purely legal
discussion because the problem went beyond thanefrark’®® The Government
member of Senegal, supported by the Tunisian Gavent membef’ considered that

the ‘problem could be solved only by granting inelegence®®

The following year, however, the Committee concliidleat not much progress
had been made in the year of review and even nebate regression, especially as
regarded Mozambique. On the proposal of the Workeesnbers, the case of Portugal
was included in the special &t Confronted, as in previous years, with appealgrémt
independence to its African colonies, the Governnw#nPortugal considered that the

discussions at the Conference Committee lacked émitdtd® and, while expressing the

8 |Lc, 50" SessionRecord of Proceedinfn 80 above), p. 599. Employers considered thaptbgress
achieved by the Government should be noted witlisfaation. The Swedish Employers’ members
associated himself with this statement and consti¢hat the ‘Committee could not exceed the legal
framework of the Committee of Experts’ report’: $e€, 50" SessionRecord of Proceedinf 80 above),

p. 601.

8 |LC, 50" SessionRecord of Proceedin@m 80 above), p. 600.

8 |LC, 50" SessionRecord of Proceedin@m 80 above), p. 600.

8 |LC, 50" SessionRecord of Proceedin@ 80 above), p. 601.

8 The delegate from Guinea stated that ‘[{lhere baeén no progress, and the amendments to the
legislation were of no value [...Jone could not affare centuries send a commission and then make
mathematical calculations of progress’: ILC"SBessionRecord of Proceedin 80 above), p. 600.

87|LC, 50" SessionRecord of Proceedin@ 80 above), p. 601.

8 |Lc, 50" SessionRecord of Proceedin@m 80 above), p. 601.

8LC, 51° SessionRecord of ProceedinfGeneva, 1968), p. 675.

% The Government emphasized that, as requestecetsufrervisory bodies, it had always supplied detail
information along with its reports under article @2he ILO Constitution. That in itself was an eggsion

of its good faith and desire to collaborate witle thO: ILC, 55 SessionRecord of Proceedingn 89
above), p. 672.
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intention of the Government to invite a direct @mttmission to ascertain how the
legislation was applied in practice, the reprederdgaof the Government of Portugal
stated that if the discussions at the Conferencmritiee ‘could not proceed in good
faith, the Government would have to review its msipon as regards the supply of

reports’*

The report submitted by Portugal in 1967 to the @xttee of Experts lacked any
new information and for the two following years,ridgal failed to submit its reports at
all. The Conference Committee nevertheless contino@xamine the implementation by
Portugal of the recommendations of the Committeqtiry. During the 1968 session,
the Government of Portugal once again expressedisgppointment at the way it was
treated” and stated that more than being compelled to agsine the question of supply
of the reports, it felt it had to go further andréwview the question of its participation in
the work of the Committee. The final statementh&f Government’s representative well
illustrated theorgulhosamente s@golicy in relation to its international relatioas this
time: ‘With the Charter or without the Charter, kvihe Security Council or without the
Security Council, we shall do what we want to §oThe Committee noted with regret
the statement of the Government's representative egopealed to the Government to

examine this question very carefuffit did not include Portugal in the special list.

In 1969 Portugal was once again included on theiapést and consideration
was given to the Government’'s formal request fodieect contacts’ mission. Such a
direct contacts mission should have particularresfee to: the interpretation of the text
of Convention No. 105 to determine whether its sceptended to the information
previously requested by the Committee of Expert$ thie Conference Committee; and
the clarification of the alleged discrepancies lestw the provisions of this Convention

and its effective application throughout Portuguesetory >

°L|LC, 51 SessionRecord of Proceedin(n 89 above), p. 675.

%2 The Government representative stated: ‘whatever Giovernment might do, Portugal was sure in
advance to be placed on the special list. Accofginthis list had lost its meaning for the Portugee
Government': ILC, 5% SessionRecord of ProceedinfGeneva, 1969), p.622.

% |LC, 52" SessionRecord of Proceedin(n 92 above), p. 622.

% |LC, 52" SessionRecord of Proceedin(n 92 above), p. 622.

% |LC, 539 SessionRecord of ProceedingGeneva, 1970), p. 607.
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At this stage, the third stage of interactions lesmvthe ILO and the Portuguese
Government started, characterized by an increasepecation. The Director-General of
the International Labour Office accepted the prapdsr a direct contacts mission and
appointed Pierre JuvigiYyas his representative for this purpose. Aftefdhiliscussions
with the representatives of the Government in M&yQL in Lisbon, the special
representative visited Angola and Mozambique du@gjober 1970, where he met
representatives of the Government, visited a nurobg@ublic and private undertakings
and conducted interviews with management, workerd eepresentatives of their
organizations. In his report submitted to the Cottewiof Experts for its 1970 session,
Juvigny concluded that there was ‘no evidence afraon or pressure of a kind

prohibited by Convention No. 108’ Furthermore:

the Portuguese authorities appeared to be fullyrevwé the need to develop
further the serious of policies which they haverbpersuing in recent times. It is
to be noted that, in official statements and doaumsethe authorities have
repeatedly referred to ILO standards as reinfording legal basis of their

decisions®

In light of the information contained in this repothe Committee of Experts
considered it ‘appropriate to conclude that thevas] no evidence from which it could
be inferred that at the present time the legistapvovisions which prohibit recourse to
forced or compulsory labour and any form of coeicior improper pressure in
connection with the recruiting or workers [werel meing observed® In other words,
the situation with regard to the observance offtheed labour conventions in Angola
and Mozambique had been resolved in law and fackcoalingly, the case was

considered complete and was not further discusgeldedlLO supervisory bodies.

% French Councillor of State, and Member and for@eairman of the United Nations Subcommittee on
the Prevention of Discrimination and the Protecttbinorities.

% |LC, 56" Session, Report Il (Part 4AReport of the Committee of Experts on the Appbcatf
Conventions and Recommendati¢B8gneva, 1971), Annexe, para. 209.

% Report of the Committee of Experts on the Appbicatf Conventions and Recommendatiem®7
above), Annexe, para. 212.

% Report of the Committee of Experts on the Applicatf Conventions and Recommendatiém®97
above), p. 164.
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6 Conclusions

So complete is the rehabilitation of Portugal isoaial policy sense that it is difficult
to remember that only 40 years ago Portugal waditically isolated coloniser, found to
be in breach of prohibitions against forced labiauts African territories. The change in
the relationship between the ILO and Portugal itates how political transformations
can occur quickly, causing significant change ie thternational political landscape.
Four years after the ILO Committees stopped assgdsie Commission of Inquiry
follow-up, having found the matter resolved, thetatiorship in Portugal was overthrown
by a military coup. The 1974 end to the dictatgrskioften explained as being linked to
the discontent in continental Portugal caused kygteat cost of the colonial wars. One
of the first acts of the new government was to balne the troops from the African

wars, and the colonies were granted independent@7is.

In summary, while the complaint lodged by Ghana wesy rudimentary and
lacked detailed specifics, Portugal cooperated thighCommission and the ILO from the
time that the complaint was laid until the matteaswconsidered resolved in 1970,
although the level of cooperation varied during fiblow-up years?>® The Commission
of Inquiry report found that forced labour did éxisthe Portuguese territories in Africa.
Portugal’'s implementation of the Commission’s reamendations was followed-up by
the Committee of Experts, whose comments were séstl by the Conference
Committee.

The most important outcome of the Portuguese cas® wnsurprisingly, its
demystification of this previously unused considnal procedure, as well as its
consideration of general jurisdictional and procatlumatters. The Organization’s
decisions in relation to the establishment of tlen@ission have been confirmed by the
creation of similar bodies in the future: for exdeydollowing this first Commission of
Inquiry, the Commissions established pursuant tocker 26 have always consisted of
three persons despite this not being set out in Gbaestitution. In relation to its

jurisdiction, the Commission stressed the GovernBaply’'s discretion in deciding

1901 comparison, the later Commissions of Inquirpiffoland and Myanmar were denied permission to
visit the country and the Government of Greecenditifully cooperate with the Commission of Inquiry.
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whether or not to establish a Commission of Inqunythe basis of a complaint, and
concluded that the Commission itself ‘would appahave a similar discretion at each

successive stage of its proceedings’.

Equally, the procedure followed by subsequent Casions is not based on any
constitutional provision but on the procedure depetl by this Commission: the
Governing Body’s guidance on the matter was thet @ommission should determine its
own procedure’® In elaborating its procedure, the Commission wasscious of the
‘significance for the future of the manner in whichlischarged its duties®® The many
procedural elements as determined by the first Cigsion have by and large been
replicated in all the following Commissions of Ingy as has the format that it
established for the report. Most notably, later Gossions have continued to be guided
by the three elements that this Commission higk#ighits judicial and inquisitorial
nature and the need for rapidif}f. The judicial nature of the procedure has impacied
the way in which Commissions govern such mattershashearing of witnesses and
gathering of information. The inquisitorial naturas meant that all Commissions have to
some extent approached other governments and egg@ams than those who are the
named parties, and that missions to the countrglved are a desired feature of the
procedure. The need for speed has been respectedns of the time within which the

Commission is established, investigates, and reforthe mattet®

The Commission’s consideration of the nature ofdbestitutional obligation of
ILO Member States ‘to take such action as may beessary to make effective the
provisions of Conventions which they have ratiff@¥vas another important outcome of
the first Commission of Inquiry. The Commission swoed this ‘as being an obligation
to make the provisions if the Convention effectimelaw and in fact...It is therefore

necessary, but not sufficient, that the provisiofisthe law should comply with the

101 commission Repoth 28 above) para. 705.

192 commission Repofh 28 above) para. 14.

193 Commission Repofh 28 above) para. 15.

104 See text accompanying footnotes 30-31 above.

195 The 11 Commissions of Inquiry have taken one to years to produce their reports from the time of
their establishment, except for the 1989 Commissibinquiry into Nicaragua, which only released its
report in 1991.

198 Articles 19(5) (d) and 26 (1) of the ILO Constitut.
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requirements of the Conventiort8”. The obligation, in other words, extends to
implementation in fact as well as in law. As thiasanot disputed by the parties to the
complaint or other Member States, it can be comsil@ generally applicable principle

setting out Member State obligations.

It has been suggested that a significant conseguehthis case ‘resides in the
attempt to rely on the automatic system of supgmig following up observance of the
recommendation&®® — that is, in this Commission’s decision that Biemmittee of
Experts should follow-up Portugal’s implementatmfrits recommendations through the
regular reporting system. This has continued téhleemore usual follow-up procedures
for later Commissions of Inquiry’® and has obviously operated so as to firmly pasitio
the Commission of Inquiry within the regular supsovy system. Most usually, the
patterrt’® is that a Commission of Inquiry is establisheds&auent to consideration of
the situation by the Committee of Experts; and ttie# Committee will resume

supervision of the matter after the Commissionissised its recommendations.

In the first Commission of Inquiry, however, thigler was not respected — in this
case, the complaint was brought against Portugald& had a chance to present a first
report on its observance of the Convention witlie tegular reporting cycle, let alone
before it had time to improve its observance of @mavention in the case of a negative
assessment by the Committee of Experts. The estadint of the Commission operated
as an opportunity in this case for a newly indepahdleveloping country to bring a
complaint against a colonising power. It is clebdattthis particular Commission of
Inquiry would not have been established had ith&a&n for the level of criticism directed
at Portugal on the world stage — without the caanon aspect to the case, there would
have been no Commission. Obviously, the existerica discretion on the part of the
Governing Body as to the establishment of a Comamnsef Inquiry enables general

political considerations to be taken into accoumtthe course of the decision as to

197 Commission Repoth 28 above), para. 716.

198 E A. Landy, The Effectiveness of International Supervisionrtyhvears of I.L.O. ExperiendStevens

& Sons, 1966) 176.

199 For those complaints concerning the freedom ad@iation conventions, the Committee on Freedom of
Assaociation has also provided follow-up.

191t should be noted that this is a matter of usajg; there is no formal procedural requirementhiat
effect and in fact an article 26 complaint canikelfat any time.
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whether or not a particular Commission of Inquirll lee established. The political
nature of the Portuguese case is evident, not stuse of the enormous amount of
international pressure exerted on Portugal atithe toncerning its late colonisation; the
Commission itself refers to the ‘public importancé the issues raised by the

complaint’*

Nevertheless, despite the glaringly obvious pdalltespect to the Commission of
Inquiry into Portugal, the Commission itself — aglwas the Committee of Experts,
Conference Committee and International Labour Qemige during the follow-up phase
— were astute to emphasise that in principle them@ission’s role, in common with the
generally accepted role of the ILO, was not to dei#th political issues, but should be
confined to questions of fact and lalf. The Commission and ILO are primarily

technical fact-finders and guardians of the conweastin this regard.

A rich source of contemporary discussion of thetlRprese case by government,
workers’ and employers’ representatives during fitllow-up to the Commission of
Inquiry report is found in the Conference Committei@utes. As well as the question of
the political component of the discussions, theutda show that the ILO was relatively
unforgiving to Portugal — the measures taken by toentry to implement the
Commission’s recommendations were tracked consigtey the various Members of
the Organization. The debates at the Conferencen@ibee brought the ‘defendant’
Government face to face with a tripartite supeorisiit could be argued that the
International Labour Conference acted not only asugervisory body, examining the
application of the forced labour conventions intBguese overseas territories, but was
used as a forum to discuss the politically sersitopic of decolonization. While the ILO
Committees were unwilling to allow Portugal to geedts obligations, and attention was
consistently focussed on the country’s observariake forced labour conventions for
nine years, the ILO’s eventual preference for daft, conciliatory, approaches to

disputes was already evident.

111 Commission Repofh 28 above) para. 706.
12 5ee part 5 above.
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It is undeniable that the ILO Commission of Inquingd an enormous, and
positive, effect resulting in the abolition of fext labour in the Portuguese territories in
Africa. It not only ensured an international preftb the issue but, by doing so, created a
situation where the Portuguese Government wasedgtengaged in attempting to fight
against the existence of forced labour. This islem in the examples of change that took
place in particular industries and companies in rtfenths immediately following the
establishment of the Commission, as well as thegop attention paid to prosecuting
instances of forced labour that the Commission vexai**® The international shaming
of Portugal in relation to forced labour was natnsthing that the country would accept;
on this matter, it clearly did not feel that it édstand ‘proudly alone’. It is, therefore,
possible to categorise the story of ILO-Portugdtirens during the later years of the
Portuguese dictatorship as one of success: the Wa® able to balance a fine line

between criticising Portugal and still retaining @operation.

This is in stark contrast to the relationship betwePortugal and other
international bodies at that time. The Commissidninguiry was established at the
beginning of the wars between Portugal and itsriek) at a time of open conflict
between the Portuguese government and the UN, Aed WRortugal refused to cooperate
with internationalfora on issues related to colonialism. Between 1961 &, the
UN General Assembly adopted several resolutiongidef Portugal’s colonial policy
and consequent war as a crime against humanityaaserious threat to international
peace and security? and the country was excluded from the technicadtings of the
Food and Agriculture Organization and the World IlHe®rganization, when dealing
with African issues, as well as from the Economantnission for Africa, and African
regional conferences. Such rhetoric was only uselde 1960s in relation to Portugal and
apartheid-era South Africa. Despite this, Portugatained immovable, arguing that the
UN’s attitude was an unacceptable violation of B@tuguese state’s competences on

internal issues!®

113 3ee part 4 above.

14 The institutional conflict between Portugal and thN concerning questions of colonialism ended with
Resolution No. 3205 (XXIX) of 17 September 1974abtshing the entrance of Guinea Bissau.

1%Eg, in 1961 Resolutions Nos. 1603 (XV) and 1699 XVh 1962 Resolutions Nos. 1742 (XVI),
1807(XVIIl) and 1819 (XVII); in 1965 Resolution NB107 (XX); in 1968 Resolution No. 2395 (XXII1); in
1972 Resolutions Nos. 2908 (XXVII) and 2918 (XXVII)

¢ See the speech of Salazar, 12 August 1963, tdth&eneral Assembly.
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How, then, can we explain the cooperation of theugoiese authoritarian regime
with the ILO at this time, particularly in relatioto the Commission of Inquiry
procedure? Clearly, in the international relati@esitext at the time, such cooperation
was not to be expected.

One possibility is that it could be due to the fdut it was Ghana that presented
the complaint against Portugal, rather than the iis@lf. In other words, the ILO could
be categorised as having ‘clean hands’ in the madtel taking the position of a neutral
fact-finder and technical decision-maker. The Gowent of Portugal seems never to
have disputed the role of the ILO or its Commisgmnquiry,**” nor to have questioned
the need for its forced labour conventions to bpl@mented and enforced. Quite to the
contrary, Portugal appears to have taken stepshsore its own observance of the
conventions, and to have resisted withdrawing ftbe Organization even during the
period in which the Conference Committee discussbmmdered on the political.
Additionally, Portugal laid a complaint against érfma, another newly independent
African country and an opponent of Portugal’'s cabpolicy in UN bodies, for breach
of the forced labour conventions in the followingay'*® This complaint can be
categorised as a retaliatory measure by Portugahsigwhat it saw as African political
interference.

A second reason for the Portuguese cooperationtimthlLO at this time could be
the ‘soft power’ or ‘friendly persuasion’ approaekercised by the ILO, in contrast to
threats of political and economic sanctions. Caomstits had understood that ‘moral
pressure still [offered] the best hope for encoimggompliance™*® The real, practical,

power of this approach seems evident when the viellp to the Commission is

171t has been suggested that the fact that the @mest of Portugal did not raise a preliminary obifet

to the admissibility of the complaint indicates ttiRortugal may have thought that an inquiry would
actually absolve it: Vignes (n 3 above) p. 44%yits, therefore, in its own interest to cooperate.

118 SeeReport of the Commission Appointed under Articleo2@he Constitution of the International
Labour Organisation to Examine the Complaint Filed the Government of Portugal concerning the
Observance by the Government of Liberia of thecEédrLabour Convention, 1930 (No. 29963) OB
XLVI(2) 1.

119) andy (n 108 above) 180. Later analysis reinforitesl observation, concluding in another conteat th
‘[i]f the ILO was to succeed, it would do so not byslilag its teeth, but by extending its hand in
partnership’: S. Charnovitz ‘The International Labd@rganization in its Second Century’ in J. Frawei
and R. Wolfrum (edsiMax Planck Yearbook of United Nations Lé@luwer Law International, 2000) pp
147-184, at p. 171-2.
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considered. Then, Portugal threatened to withdtawmembership and in fact largely
stopped cooperating with the ILO Committee of Expdor a number of years, in an

apparent protest against what it saw as the pallitrature of the Committee’s

considerations. The impasse was broken by the eggantial soft power approach — an
on-the-spot, direct contacts mission, which invdlve special representative of the
Director-General going to the countries involvedingestigate the existence of forced
labour. This purely technical mechanism found tinet practice of forced labour had
ended in Angola and Mozambique at this time, a endtiat the Committee of Experts
had been unable to discern given the political iekdthat had occurred in the wake of

politicising the international labour standards.

While the possibility of bringing a complaint undée Constitutional provisions
had existed since the inception of the ILO, it temkne 40 years — and the struggle for
decolonization in Africa — for the reluctance tceuke constitutional procedure to be
overcome and the first Commission of Inquiry to dstablished. The first Article 26
complaint had been filed in 1934 by the Indian veosk delegate concerning India’s
observance of the Hours of Work (Industry) Convamtil919 (No. 1); a Commission of
Inquiry was not established, as the Government ioole to ensure the rights of workers
on Indian railways under the Convention ‘as quickly possible'® The complaint
against Portugal had the effect of instilling lifdo a previously unused procedure, thus
providing a potentially powerful mechanism for lgimg international attention to the
most serious breaches of international labour*fWhis potential is evident in the use
by the Organization and its Members of the Commissf Inquiry mechanism, in the

years that followed the establishment of the fismmission.

120 Official Bulletin, Vol. XX, 1935, p. 15.

121 This preliminary analysis obviously raises manygible routes for research, which are currently
underway as part of a larger project considerihgha ILO Commissions of Inquiry. In particular, ig
worth noting that the Commission of Inquiry mectsamiwas used in combination with the regular
supervisory system in terms of providing both theliminary response to the problem, as well as the
follow-up to the recommendations of the Commissibinquiry. It is also possible to see the Comnuissi

of Inquiry as an institution that is establishedtta® cusp of political change; whether or not it tea
causative effect on that change is another mattiedy.
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