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1. Introduction: Some clarifications

This paper provides a succinct account of how magonal migration policy questions have
impacted at critical junctures since World War | the International Labour Organisation and
how they have been handled by the InternationalountOffice. The former is hereafter
abbreviated as Organisation, the latter as Offidhe English initials of both, ILO, are identical
and liable to misunderstanding. One must, theeefoe aware that the most important political
decisions are taken by the Organisation on the stmecaof the annual International Labour
Conference (Conference) or of regional meetingthByassembled governments, employers and
workers representatives, and that the Office is @mganisation’s secretariat, also referred to
hereunder as “staff’. A third organ is the GovaghBody (GB) which, like the Organisation, is
composed of governments, employers and workerargéd by the Constitution with the control
of the Office, it was initially conceived as an ewBve organ but has in the course of time
assumed a more political role and is in many respewre central to developments than the
Conference. | use the initials ILO only when thistidctions among the three organs are
immaterial. In the references, however, ILO inahbly refers to the Office.

According to the Preamble of its 1919 Constitutidme Organisation is concernedier alia,
with “workers when employed in countries other thleir own”. Some governments pursuing
settlement policies have sometimes sought to cesthie ILO’s activities to economically
motivated migrants perceived as temporarily workiugside the country whose passport they
hold. At other times, a non-economic categorygegs, has been the object of activities, even
of standard setting and, in later years, of tecdniooperation. The Organisation’s basic and
enduring Migration for Employment Convention of 894No. 97) covers non-nationals who
move under temporary migration auspices as welh@s-nationals admitted as permanent
immigrants, and certain provisions of the accompanjRecommendation (No. 86) additionally
cover refugees and displaced persbrihis paper does not use the terms economic riugrat
migrant workers only with respect to cross-bordevements that either the country of origin or
the country of employment wants to be temporarguration and circulatory or return orientated
in nature. Unless it is clear from the context, teryninology is meant to cover all economically
active persons who intend to move or have movedirfothe case of return migrants, who had
moved) to a country of which they are not nationadsich | indistinctly refer to as immigration
or migrant-receiving countries.

2 The capital “O” will be used for both, as distiisfued from other organisations or offices. Likeayithe capital
letters “C” and “R” will be used for the Constitati, Conferences, Committees, Conventions, Recomatiend,
Resolutions and Representations of the OrganisatidnGoverning Body, and the capital letter “S” thoe Sessions
of the International Labour Conference and Goverfdndy, as distinguished from other organisations’
constitutions, conferences, etc., unless they aredp a title.

% Both standards exclude frontier workers, the stesrh entry of members of the liberal professiond artists, and
seamen. Part Il of the 1975 Migrant Workers (Seppntary Provisions) Convention (No. 143) furthesledes
frontier workers, persons coming specifically farrposes of training or education, and employeaeggdinisations
or undertakings within the territory of a countrijgvhave been admitted temporarily to that countiharequest of
their employer to carry out specific duties or gesients, for a limited and defined period of tiraed who are
required to leave that country on the completiothefr duties or assignments. But the specification these
standards have not excluded those categories fthen standards, such as in the field of social sgcwr from
studies, meetings or technical cooperation. Famse, however, there have always been specialgemaents.
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Although the paper is broad in coverage, | canttoree particular subject matter merely in
passing and another not at all. The social secuigthts of migrant workers, an essential
component of the protection that international Is@eks to extend to them, are only briefly
mentioned without details regarding the contentdaef or the techniques chosen to operate
various insurance schemes. Not covered at althewrenovements of “native” or “indigenous”
labourers during colonial times even though theomodf migrant worker can be applied to them.
They were mostly pressed to work for white indadists, planters, households or mining
magnates under generally abominable conditionsanlattempt to protect them, the Organisation
adopted several standards of which whole partsedmaio provisions applied to cross-border
movements, sometimes under the heading of migraritess® Their stipulations may be judged
to be progressive for their times; and some indupvisions that were incorporated without
much change in Convention No. 97 and Recommend&mn86. However, the questions to
which those standards were addressed warrantiaadiseatment.

A variety of analytical constructs would seem to &eailable to elucidate the subject of
international economic migration, buttressed as gupposed to be by welfare considerations.
The first that come to mind are theories of ecomodgvelopment or employment in vogue
during certain periods. However, economists temdoverlook the fact that international
migration, since the birth of the ILO, is primarilgetermined by political decisions of
immigration countries that are driven by intermingl motives, such as foreign relations
preferences, demographic considerations, tradenwoocerns, possible grass-roots hostility as
well as employers’ desires to fill vacant postsatditions that are attractive to them. The many
factors that play a role can be accommodated bytéeailing push and pull paradigm, which
has been supplemented by concepts such as intemesdand the inertia of migration. But push
and pull factors, intermediaries and inertia at@séeric concepts and afford no value added for
the investigation at hand. If one turns to pdditiscience’s international relations theories, one
must realize that the ILO has had to live with vdifferent political regimes — democracies of
various hues, communist autarchies, fascist orocaiiéinian or dictatorial and military regimes at
the level of highly industrialized, developing cadikward countries and which were variously
cast in the role of receiver or sender of migrantsat have seldom seen eye-to-eye in this field.
This diversity, which amounts to heterogeneityiraes of co-existence, restricts the explanatory
power of regime-type approaches; and there ar@ ofi@re migration policy differences among
democratic regimes than between them and theirdeomacratic counterparts. Political science’s
“realist” school, which cuts across regimes, ishl@ao accommodate the other interests and
motivations that are so prevalent in this area.re@gmrds concepts of welfare states, they wag the
international migration dog by a tail tied to rageg countries, which is a particularly limited
perspective to take. If one changes tack and &scos the institutions — the Organisation, the
GB and the Office — where the multitude of posisi@re meant to be brought out into the open
with a view to finding a mutually acceptable sadati Ernst B. Haas’s seminal work (1964) that
iIs based on the theory of growing integration tigloufunctionalist action might inspire
generations of researchers. But not only was hédyais regarding the ILO as a whole quite
pessimistic, | know from personal experience thaicfionalist analysis applied to migrant
workers questions would have to proceed on a Jary émpirical basis and would be rather
fruitless — it is not worth going down that road.

* Including the 1936 Recruiting of Indigenous Wosk@&onvention (Articles 2(a), 18(2) and 24), thed &dntracts
of Employment (Indigenous Workers) Convention (&lgs 18 and 19) and the 1947 Social Policy (Non-
Metropolitan Territories) Convention (Part V).

® As exemplified by, for example, the voting pattemConvention No. 143, see section 4.2.
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This paper limits itself to a description of podisj interests, events, issues, successes ane$ailur
in the historical contexts in which they occurrdtl.gives fair space to the first decades that are
beginning to get forgotten, yet they are very rémgaand instructive for researchers interested in
the workings of international organisations. Tlesigdisation imposed on the raw material is a
matter of convenience. While the cut-off points s#ctions 2 and 3 may be intuitively
acceptable, the periods since World War Il are [dsar-cut in their demarcations as far as
international migration is concerned, and the stibjelucidated during specified periods are not
always confined to them. An increasingly compleotia is not easy to pigeonhole.

2. From World War | to World War Il Institution bu ilding in uncertain times

2.1 Setting: Governments take control of European rgrations

During the last few decades before World War |, dp@ans moved on a massive scale and
practically unhindered to the Americas and Oceaamd, in smaller numbers to African colonies,
essentially through private channels. Germanybegln to import workers to satisfy seasonal
needs in agriculture, but France was at that timejie’s major immigration country, engaging
Italians since 1904 under the auspices of the hitateral migration agreement of which Arthur
Fontaine — an important actor at Versailles angr lehairman of the GB — was the chief architect.
This treaty marks the first attempt at governmemngégjulation of the employment of foreign
workers. In fact, it was less of a recruitmenteaggnent than welfare orientated and had the
double purpose of placating French workers whoefgdine introduction of cheap foreign labour
and of giving the French government some leveragaduce the adoption of social insurance
schemes by Italy — a manifestation of the widesprissire to prevent unfair competition among
the major traders of industrial goods during the-Yforld War | phase of globalisation, which
found its way into the Preamble of the Organisasi@onstitution (see footnote 12 below).

The long drawn-out war not only brought spontaneaaigration movements to a halt but it also
forced governments to take control of all resoureésve all of labour. In 1916 in France, when
Albert Thomas — three years later the first Dire€@neral of the Office — headed the ministry of
munitions, the government concluded a further labmgreement with Italy, sought to obtain
workers from Portugal and started to recruit thist fof some 220,000 non-Europeans from its
African and Asian colonies. After World War |, gamment controls, passport or identity cards
became ubiquitous. In effect, the need for contras written into almost every government’s
and all trade unions’ statements during the watherpart of the allied powers as much as on the
part of Germany. Already before the war, Italy laen the first emigration country to set up a
body aimed chiefly at the protection of her natishphysical health during transport and their
cultural welfare abroad, theommissiarato generale dell’emigrazigredtached to the Ministry

of Foreign Affairs. But in 1927 Mussolini decreedor reasons of national pride and because
he needed manpower for his armies and coloniesatItaly no longer was an emigration
country. Three years earlier, the US had halvediinual immigration intake and established a
national-origin quota system to favour traditiocalintries of origin rather than Eastern Europe
or other regions of the world. Almost everywheoygrnments became more possessive of their
citizens. Emigration countries, where they hadvionesly not “shovelled out paupers” but had
looked at least benignly at the huddled massesnigaf their own volition, now began to view
them as a resource that might be useful for themat Immigration countries became more
selective and wanted to direct newcomers to whadyedr was needed. But the Great Depression



quickly put an end to large-scale flows to indadised countries; it caused some ugly ethnic
incidents between French and Italian or Polish wigland led to the return of many migrants.
Movements continued, however, on a large scaleh& Mast lands of Latin America that
governments were eager to put to productive usserlon, Europe witnessed sizeable flows of
political refugees first from Nazi Germany thennfréhe Spanish civil war before Hitler forced
millions of conquered foreigners to work for hisnmachinery, and World War Il itself entailed
the largest movements of people the continent kads=en.

2.2 The origin of the Organisation’s migration mandte

A summary of the key strands that were woven ih® Yersailles Peace Treaty is instructive
with regard to the politics that are played ouinternational settings on migration issues. It can
be based here on the information published by teaigipants in the Versailles negotiations:
Edward Phelan, then a British civil servant and Imlater the Office’s Director-General, and
Prof. James Shotwell, a member of the US delegitidhsuffices to focus on the victorious
powers’ governments and trade unions, althoughatsl be noted in passing that the German
government and trade unions, as well as the Iniemsd Federation of Trade Unions in which
the Deutsche Gewerkschafts Bupthyed a leading role, accorded considerable itapoe to
questions of international migration. Private eoypks were practically absent from these
discussions, except for a lone banker who partiegbactively in the US delegation.

One strand was clamour on the part of trade unionthe major industrialised countries.
Migration was about as high on their list of pri@$ as questions of child labour and the
protection of women workers. It was in the intére§ union representatives in receiving
countries to prevent employers’ greed from feedingthe desperation of foreigners willing to
work on just about any terms; and it was in theregt of union representatives in sending
countries to profess in the same ideal for broyhesbsons directed at both their own nationals
and their union counterparts abroad. Leaving afidanany pre-war instances of this clamour,
the conference of the reformist Allied Trade Uniohsld in July 1916 in the English town of
Leeds concurrently with the annual meeting of thiédh General Federation of Trade Unions, is
widely acknowledged to have influenced the Versailhegotiations (for an appreciation of the
impact of the Leeds conference, see e.g. Riegeld®43, pp. 64f). Leeds was remarkable in
two respects: (i) the “Historical survey of the aef§ to coordinate international labour
legislation”, an input document prepared by thenEheConfédération générale du travand
presented by its Secretary, Léon Jouhaux, the leseter of the trade union group in the GB,
which was replete with statements on internationgration (Shotwell, 1934, Vol. Il. doc. 3);
and (ii) the output document that covered foreigorkers prominentlyibid., doc. 4). More
radical union organisations, the International Erathion Conference and International Socialist
Conference, met in Switzerland’s capital in Octob@t7 and early February 1919 and adopted a
range of demands relating to emigration, immigrati@mporary contract workers and equality
of rights, including migrants’ right to participatetrade unions and to strikiid., doc. 39).

A further strand was the initial reticence of th® Bhd British governments to bring up migration
qguestions in the context of the future ILO (seetfid, 1934, Vol. Il, doc. 16 of September

1918 regarding the US together with doc. 37 of &aky 1919, and doc. 17 of November 1918
regarding Great Britain). When they prepared tpesitions in early March 1919 in the context

® Many of the key documents in Shotwell, 1934, dap &e found in Vol. | of th©fficial Bulletin, 1923. As the
latter source appears less easily accessible tiegfotmer, | will identify documents through Shotéeebook.
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of what became known as the Labour Charter, thraiitslwere once again devoid of references
to migration mattersil§id., Vol. I, doc. 43a and b; see below for the Lab@irarter). The
explanation for the American attitude must be thatgovernment did not want any interference
in its immigration affairs by outside powers or iaternational organisation. As regards Great
Britain, although Edward Phelan, the unsurpassednatier of events surrounding the ILO,
stated in his personal recollections that the Lontiinister of Labour’'s paper for the peace
negotiations had foreseen standards aimed at thgtion of immigrant workers” (Phelan, n.d.,
Vol. 1), | found no published evidence to thatezff and am reinforced in my scepticism by the
fact that the first completiaternal draft of the British plan for the labour componehthe Peace
Treaty dated 26 January 1919 contained no referenoggrant workers whatsoever (Shotwell,
1934, Vol. |, pp. 372ff, column 1). The explanatior the British stance is that the country was
a major supplier of settlers who preferred to mtmvthe overseas Dominions of Canada, Oceania
and South Africa or to colonies; the governmentoat®d interference by outsiders in its imperial
migration system and frequently consulted the Daonisi which were represented in Paris.

A third strand comprises French politicians anddéraunionists, notably th€onfédération
générale du travajlfor whom the demand for equality of wages andkivgy conditions between
national and foreign workers was a basic tenet §eswell, 1934, Vol. Il, doc. 3, 19-22, 25,
28). Experiencing labour shortages, France haghtBcbecome the first country to conclude an
international migration agreement with Italy (seeteon 2.1). Despite victory and amputation of
large slices of German territory, the French goweent was haunted by the spectre of a
“demographic deficit” vis-a-vis that country andazk of brawns for the reconstruction of its
own devastated departments and economy. Frenetest$, as formulated in December 1918
(ibid., Vol. 11, doc. 22), contrasted strongly with tleogcross the Channel. It must have come as
something of a shock to the British when Paris dttbthto the body charged with the drafting of
the labour component of the Versailles Treaty, lthbour Commissiofi,a number of proposals
on 4 February 1919 that foresaw, among other thithgssignature of “conventions providing for
equality of wages and working conditions...betweereiffn and native workers” and the
examination of “freedom of migration of workers whbtheir own free will desire to proceed
abroad and the regulation of collective migratidibid., doc. 35, p. 324). And alarm bells must
have rung in the British delegation when, on theesaday, Italy propounded “freedom of
migration regulated by agreements between the gowants and the trade unions of the countries
directly concerned”ibid., doc. 36, p. 327).

But the British played their cards well. They wéhe first to table a full and well-structured

draft of the future ILO on 2 February 1919. Adair®y an elegantly formulated Preamble, its
operative provisions were restricted to the necgsSaachinery and procedures” (text in

Shotwell, 1934, Vol. |, pp. 372ff, column 2). Thabour Commission willingly took it as the

basis for discussion and decisions. The Frenchesigns arrived two days later; they included
those quoted in the preceding paragraph; wererausnatures and origins, even repetitive — fit
for a general discussion but unsatisfactory asa#idg basis. They were shunted off to a sub-
commission together with extensive ltalian propesald other countries’ programmatic ideas.
The British had actually stolen a march on everyoNet only were their proposals well-thought
out, the almost unnoticed draft Preamble contaithed words “protection of the interests of
workers when employed in countries other than tbein”. This was the first — and last — time

" Edward Phelan was one of the recorders of the waBommission. He has summarized its work in Skbisv
first volume (Phelan, 1934b). The actual minutgsear in Shotwell's second volume, pp. 149-322.
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the British risked drafting something on migratiofihe imprecise phrase was never subjected to
detailed examination by the Labour Commisdicemd it thus became part of the Treaty of
Versailles and the Organisation’s Constitution.

From the documents at hands it is not clear whyBtfitesh added this wording at the last minute.
One would not go far wrong in attributing it to timformal consultations that took place among
delegationdand the British perception that vague words o tiature could blunt the more far-
reaching French and Italian proposals. One midbd @&peculate that consultations with
Dominions, notably those of Australia and Canadd,tb formulations that could be interpreted
by them, as well as by the mother country, as woigtthem down in the event that future
international legislation would regulate internaibmigration matters — British workers, it could
be argued, were moving among countries that wesie dwn'® At any rate, it was all over bar

the shouting.

Shouting — of the diplomatic kind — occurred in @entext of the Labour Charter. Several
governments were acutely aware that the workers awbborne the brunt of the war and who
had seen Lenin seemingly handing them power in iRusganted Versailles to yield some
tangible recompense, such as an eight-hour wor&ddyfulfilment of the long-standing demand
that foreigners not be a cheap alternative to nat® Italy’s detailed proposals aroused much
controversy, particularly those concerning “freedofrmigration” and the right of emigration
countries to “send special officials to assist my avay and to protect their own emigrant
workpeople” (Shotwell, 1934, Vol. Il, doc. 43t). When the amalgamated but somewhat
emasculated ideas were re-submitted to the fulbualCommission on 19 March 1919 — some
10 days after the British “machinery and proceduresl been approved on second reading —
time was beginning to get short. The British detesp began stonewalling and called the re-
submission “something altogether inconsistent” withat had already been endorsed (see the
amalgamated 19 points in Shotwell, 1934, Vol. @i, B96ff, the quote is on p. 300). The main
reason for their resistance, according to an ingidserver (Phelan, 1934c, pp. 199f), was
opposition by the Australian and Canadian Dominimnghe clause postulating equality of status
and treatment among national and foreign work@itse US later joined this oppositioitid., p.
212). New consultations were called, more flesk alaaved off the various ideas, but when the
Prime Ministers, Presidents, etc., met on 4 Ap#il9 and the British presented the draft of the
ILO and of the Labour Charter, they introduced thesrsomething distinct and declared that the
latter had “still to be dealt with” (Shotwell, 193%ol. Il, doc. 50, the quote is on p. 406). The
ILO was approved for inclusion in the Peace Tresthe text stood. But the Labour Charter

® The French managed to have a muscular-soundinglation accepted: “La défense des intéréts deaitieurs
occupés a I'étranger”. Almost in passing, Arthonfaine requested on 11 March 1919 to add “recantrde la
main-d’oeuvre” to the Preamble, repeated by hinmwe day, whereupon the minutes of the proceeditage that
this amendment was adopted (Shotwell, 1934, Vppgl 220 and 225). Curiously, there is no trddbhese words
in the actual Preamble.

° As a result of which Prof. Shotwell told his dedéign on 21 January 1919 that the “need for intional
agreements with reference to the labor of aliesstiegn keenly felt in Europe” and recommendedttreatUS
proposals include the “application of domestic pctitve labor legislation to resident and migrataligns”
(Shotwell, 1934, Vol. Il, doc. 29).

19 This meaning was officially confirmed in an excharof letters between the British government arteAl
Thomas as early as September 1920. (Béeial Bulletin, No. 13, pp. 4-7.

1 A good 60 years later this idea became part oftfiee-driven Asian Regional Programme on Labotigretion
that was designed to benefit migrant-sending c@stuch as Pakistan and Thailand. Their Labotachés were
trained to help workers in Arab migrant-receivirgyntries, Hong Kong (then still a British colony)daSingapore.
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underwent a wholesale slaughter that left it withenpoints, including the following language
that the British Dominions and the US found acdelptaand which lends itself to infinite
interpretations: “The standard set by law in eamtntry with respect to the conditions of labour
should have due regard to the equitable econoraatrtrent of all workers lawfully resident
therein”. Furthermore, the Labour Charter becarsepmarate section of the Peace Treaty rather
than an integral part of the new Organisation’s Situttion.

The French government, whose hopes had gone assfaendowing the new permanent
Organisation with a recruitment mandate, was letheut anything to show for; likewise the
Italians, who lost all their proposals regardinggration. The British defended their baby; they
wanted it to start walking and see how it wouldvgrap; but they did not want it strapped down
by clauses which they believed were inappropriateaf permanent Peace Treaty given that
values and practices change as societies develop.

Apart from the open-ended notion of “protectionhetBritish wording of the “interests of
workers” in countries “other than their own” is gmatic. The British studiously avoided
indicating what “interests” they had in mind, juats they avoided using terms such as
“immigration”, “migrant workers” or “foreign worke¥. And they assigned the Organisation’s
mandate to the Preamble, that is, a part of thest@ation which is merely indicative as to the

philosophy underlying the principles and purpodehe institution.

But revolutionary these words were! This was fr& time in history that a global organisation
was endowed with functions — studying, meetingtiregtnorms, assisting countries, and even
ensuring a level-playing field — in an area thait&t had always jealously defended as a core part
of their sovereignty. In Versailles, as Edward IBhg€1934a, p. 113) said, “revolutionary ideas
seemed less startling, and not wholly incapabiealization”.

Revolutionary ideas, of course, tend to take orym@andhic of their own. While the ILO has

always been closely attached to the notion of gmtdn of the interests of workers when
employed in countries other than their own”, theg&isation, the GB and the Office have, as
called for by new circumstances, extended theiiviies to, for example, recruitment, the

dependents of migrants and economic alternativesigoation, i.e. questions concerning in the
first instance countries of origin. In effect, cdag to the first general Conference of the
Organisation in Washington in October-November 1918 GB promptly set up an International
EmigrationCommission.

2 The British placed great hopes in the new intéonat institution and successfully anchored infiieamble what
would today be called a social clause, which réflé@ philosophy and fear shared by the industréadvanced
countries during that period of globalisation: “Wéas also the failure of any nation to adopt huntamelitions of
labour is an obstacle in the way of other natiohgtv desire to improve the conditions in their ogauntries...” To
underpin the Preamble with concrete proceduresBtiish put an inter-State complaints procedute the toolkit
of the new intergovernmental organisation and exges commissions of inquiry and sanctions “agafrest
commerce of that (defaulting) State” (see Shotwaéll, I, p. 408, both columns). These provisioreyevintroduced
with the specific object of preventing “unfair adtage in industrial competition” (see Shotwell, Vio] doc. 25, the
quote is on p. 124).

Brian Langille has recently analysed these issudisa light of contemporary globalisation, see Libl@@003 and
2005.



2.3 A stuttering start

The main fault lines in Versailles set apart costital European emigration countries on the one
hand and “overseas” immigration countries on theot The British Dominions defended their
policies with racial overtones — these were theetiwhen GobineauBssay on the Inequality of
the Human Racestill poisoned many European heads and Kiplingsite Man’s Burderwas
published only 20 years ago. The basic negotigbaitern has been repeated over and over
again: Immigration countries dominate outcomes & tnternational level; the stronger
delegations among them, those of the British Empmd the US in this case, secure their
interests more easily than the weaker, such ax€rafAAs emigration countries stand cap in hand
before the countries they want to admit their susglopulation, they are in the weakest position
of all, as demonstrated by Italy’s vain attemptsfitiencing the Labour Charter.

The Washington Conference took place in an atmosphl@d@ much pent-up pressure.

Negotiations at the Conference were — and could bere accommodating than at Versailles.
They gave rise to a Convention that partly covemadrant workers as well as to two

Recommendations and two Resolutions that concethech exclusively. The Washington

Conference could be more accommodating becausegoigrnments, Conventions are a safe
option that require approval by national authositizefore they can have any legislative or
practical effects; because Recommendations arelgxabat that term implies, no more; and

because Resolutions exert effects on the Offideerathan on countries, with the Office being in
any case subject to the control of the GB.

The Convention concerning unemployment (No. 2) &stbm Washington, which applied to all
workers rather than only to migrant workers, enygsha special arrangement for the latter. It
stipulated that member States “shall, upon ternnsgbagreed between the Members concerned,
make arrangements whereby workers belonging toMember and working in the territory of
another shall be admitted to the same rates offivéakestablished systems of insurance against
unemployment) ... as those which obtain for the wrkeelonging to the latter” (Article 3Y.

As for the Resolutions adopted in 1919, the Itadad French governments pushed for the idea
of an International Emigration Commission “to catesi and report what measures can be
adopted to regulate the migration of workers ouhefr own States and to protect the interests of

13 The two Washington Recommendations have receety bvithdrawn by the Organisation as no longeougete.
The Recommendation on Unemployment had nothing teith unemployment but, in Paragraph 1, aimed at
widespread abuses by private intermediaries arfdlaragraph 2, made the desirability of migratioreaments
between countries, and of consultations with oggtions of employers and workers, subject to theHl-nigh
unrealisable — condition that the consultation tallace “in each country in the industries concgrh@he
Reciprocity of Treatment Recommendation was draded Convention by Argentina, which declared ithags
aware of US susceptibilities, and hence convettedCionvention to a Recommendation. This instrurtaak a step
forward in respect of foreign workers’ freedom s$aciation rights; it had a much broader coverhga the
Convention concerning Unemployment; but it tookep$ackward in respect of unemployment — or ahgrot
benefits by introducing strict reciprocity. Thezeiosities of 1919 find their explanation to agaextent in the US
system of federalism and the treaty-making powéfsamgress, which had threatened to blow up thetigipns in
Versailles. Those threats were eventually circumee by an invention not originally foreseen in Bréish
proposals concerning international labour legistatr Recommendations. At that time it was thoulgat the US
government could legitimately submit only Recomnediwhs to Congress with a view to having Congressicer
enacting their provisions by federal legislatiorotiterwise. Both Recommendation adopted in 191&xlgleeflected
US interests of the time and woudd factoabsolve the US from any obligations. Later orgd®emendations lost
their US orientation and either began to embodydsieds that were not ripe for a Convention or fgpsement them
with greater detail.



wage earners residing in States other than their."ow The GB concurred and took care to
balance emigration and immigration countries regmeed in this Commission. It also invited a
representative of US workers (though none took kg offer) and of non-governmental
organisations that were beginning to play a rol¢his field. It was able to open the doors to
outsiders because the International Emigration Csion floated somewhere between a
technical meeting of experts and an internatiooaference of political representatives. It was
not a Committee of the GB but reported to it — utageties of the first years of institution
building. The Commission’s first chairman was anier Secretary of State for Home Affairs in
the British government, who was followed by a forrBpeaker of the House of Commons — thus,
the Italian vice-chairman was under firm contr@dMthough the Commission took until August
1921 to get going, it eventually went into overeriand produced batches of Resolutith©ne

of these gave rise to the 1922 Migration StatidResommendation — a result the Office judged
“very moderate, possibly even mediocre” for two rgeaf labour® Another of the
Commission’s Resolutions suggested turning it mtpermanent committee of the GB, which
gave rise to an acrimonious debate and a refusalumte of nine for and nine against. When in
early 1923 the GB considered the suggestion byrteenational Emigration Commission to put
the subject of equality of treatment on the agesfdhe Conference, the immigration/emigration
fault lines and certain racial overtones manifesteemselves once more (and not for the last
time). The 1925 Conference nevertheless adoptéd dd&onvention and a Recommendation
concerning Equality of Treatment for National andrdtgn Workers as regards Workmen’s
Compensation for Accidents. The Convention innieelf associated international reciprocity
with its ratification: “Each member of the Interimgtal Labour Organisation which ratifies this
Convention undertakes to grant to the nationalargf Member which shall have ratified the
Convention ... the same treatment ... as it grantsstown nationals” (Article 1(1)}’

The second of the relevant Washington Resolutiaied for a special technical section on
migrant workers to be created in the Office, priilgaio underpin the work of the International
Emigration Commission. It was set up in no timed astarted to collect and distribute
information. For example, thHaternational Labour Reviewncluded since January 1922 “Notes
on Migration” on a monthly basis, which were latgsued as a separate publication. Learned
articles also began to appear, such as “The rgfhsnigration and immigration” by P. Fauchille
(1924), duly introduced as being controversial.

The Office’s cautious diligence coupled with the '&SBrms-length dealing of the International
Emigration Commission must have disappointed erigra countries, which viewed
international organisations as potential alliesthrs field, most of all Italy because it was
represented in the GB at the time by the highefitialf of the Commisiarato generale
dell'emigrazione Italy decided to convene an intergovernmentaifex@nce on emigration in
Rome in early 1924 with agenda items that includedjects to be dealt with by future
international conventions; and it invited the Cdfito provide documentation and to attend. This
caused some soul-searching in the GB (GB, Octobes 128" Session, pp. 23ff/534ff and

1 Leitner (n.d., pp. 150ff) dug out the French inpaper for the Washington Conference in which tnegnment
went as far as envisaging international labouruigment functions by the Office.

15 See the report on its activities in &, Vol. IV, No. 3 (December 1921).

1ILR, Vol. VI, No. 6 (December 1922), p. 883. Th& repeatedly acted as a quasi official bulletinhaf Office
during the early years.

17121 countries ratified Convention No. 19 by thd e12007. The British and South African governiseactually
ratified it in 1926, Australia did so in 1959, mgither Canada nor New Zealand has ratified ihi® day.
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78f/589f). The Office’s mere observer role in Rogave it a jolt. The Director-General’s first
reaction in the GB was to remind its members tbag Ibefore Rome there had been proposals to
institute a permanent emigration body (GB, June41@3 Session, p. 16/244). Four months
later he submitted a lengthy report (GB, Octobe&t41 24th Session, Appendix V) which stated
diplomatically that “if the Office had been abledonstitute a permanent emigration committee,
it is possible that the countries of emigration Imiigot have felt called upon to summon a special
conference”; and he outlined a Permanent Emigraliommittee to be composed of one member
each from the GB's tripartite membershipid., pp. 100f/395f). The British government and
members from Australia, Canada and South AfricaiMgl reiterated their traditional hostility,
but they were in a minority now. The officers dfet GB were designated as the new
Committee’s sole members; and suddenly a scrandak place for having one’s nationals,
including sitting members of the GB, designatedegserts to serve on the Committee — 99 in
total!

The impetus of the Rome conference and the expertiastered by the GB's Permanent
Emigration Committee combined to prepare a Conuerthat was adopted by the Organisation
in 1926, the Inspection of Emigrants Conventionw(r&helved), which more or less fulfilled
Italy’s long-standing wish to place a representaton board ship to accompany its nationals
leaving for another country.

Italy saw itself in the vanguard of migrant-sendoa@untries. In Versailles it had failed in its
direct attempt to have the future ILO take accoufnits interests because of resistance by the
delegations of the US and the British Empire. Iasiington it tried the indirect way through
Resolutions — only to face British resistance i @B when it came to give them concrete effect.
It then took the roundabout way of putting pressaméhe GB and the Office by holding its own
conference in Rome — and that external event mbeédthe Office and the GB.

The mid-1920s was a comparatively optimistic pefmdEuropeans and Americans, and even in
the migration field the ILO was beginning to mouers purposefully. Relevant Conventions
had been adopted; the Office collected and diggdbmuch useful information; the institutional
machinery was in place in the form of a permaneéBt@dmmittee; and the French trio of Albert
Thomas, Arthur Fontaine and Léon Jouhaux tended fime to time to lean slightly in favour of
a more active involvement in migration questioree(s.g. GB, 1927, $6and 37 Session). The
League of Nations transferred its refugee operattorthe Office in 1925 without much ado. A
World Emigration Congress by the International Fatlen of Trade Unions and the Labour and
Socialist International in London in June 1926 suug push the Office more broadly and deeply
into this field.

Unfortunately, confidence in the future was sooppsa by continued challenges to the ILO’s
migration competence and by fascist movementswhed rearing their ugly head, in the case of
Mussolini by stopping Italian emigration and in tese of Hitler by openly seeking to scuttle the
Versailles Treaty on which the ILO was founded.

Challenges to the migration competence had coma ffee 1926 London conference of trade

unions which, although fundamentally seeking terggthen the Organisation, suggested that a
separate international migration body be estahtishéhe Office proved unable to move forward
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(see also Jouhaux in, e.g., the March 1929 GE' @8ssion, p. 41/205). Another challenge
stemmed from the International Conference on Ertigraand Immigration in Havana in March-
April 1928, which was a successor meeting to Rotineyugh neither the convocation of this
meeting nor the Office’s involvement in it causedmauch soul-searching as four years earlier;
and Havana itself turned into a primarily Latin-Ancan affair® The League of Nations also
planned to hold an International Conference onTtleatment of Foreigners in late 1929 with the
possibility of drafting an international conventibh

Albert Thomas felt it was time to express his wesrthat the “various bodies which dealt with
migration questions were increasingly tending teoperate more closely with the League
organisations and to hand over responsibility fealthg with migration questions to those
organisations” (GB, October 1928,"4Bession, p. 71/549). In the spring of 1929 the@or-
General took the offensive by proposing to upgrha@ePermanent Migration Committee — it had
in the meantime lost its “E” and subsequently ItstPermanent” as well — to 12 members plus
five outside experts and to have it meet soon (@Bich 1929, 49 Session, Appendix VII).
The former Permanent Emigration Committee had detnatively but misleadingly been
labelled “permanent” because it could not assembless the GB so instructed it; and it had met
only once before Albert Thomas tried to inject safgeamism into it.

In the summer of 1929 the Conference underscoredadpicality of international migration by
adopting two Resolutions on that subject. Thet fagncerned the recruitment of bodies of
workers in one country with a view to their emplaymhin another country, which was submitted
by the Chinese government and was complemented Bgsalution on unemployment that
touched on the same subject but went further inithmoposed that these questions be placed on
the agenda of an early session of the Confereddee second specific Resolution concerned
equality of treatment between national workers a@otbured foreign workers, which was
submitted by the Chinese workers’ representativcevainich requested the “Governing Body ...
to consider the desirability of placing on the Adarof a very early Session of the Conference,
and if possible in 1931, the question of equalitytreatment between national workers and
coloured foreign workers employed in the territer@d States Members or in their possessions
and colonies.”

Several Dominion voices in the GB sought to prevéet reconstituted Migration Committee
from dealing with either of these Resolutions, ahdre were also some suggestions that
something needed to be done about the Conferenuee st was producing too many
Resolutions® Upon a vote, the GB referred the Chinese goventimi®esolution, together with
the relevant paragraph of the Resolution on uneynpémt, to its Migration Committee for
suggestions. The Resolution raising the issueqatlty with coloured workers caused even
Albert Thomas some headache; and the GB decidémwibpposition to refer it to the Office to
collect relevant information — an unceremoniousiddu{GB, October 1929, 46Session, pp.
841/486f, pp. 89ff/491ff and pp. 119ff/521ff).

'8 See the undisguised relief of the former Chiethef Office’s Migration Service, Varlez, 1928.

19 See the report in GB, April 1930, 28ession, pp. 178ff/445ff, according to which themgue wouldif needed
seek the Office’s opinion on questions concernorgifjn workers.

% The Standing Orders Committee invented a filtet pefore World War |l that consisted of the prioanimous
approval of any draft Resolution by the Officershd GB, see GB, April 1939, 8Bession, pp. 10f.

12



Then the crash in Wall Street changed the econamét political parameters. International
economic migration came to a halt. And so didrieey Migration Committee of the GB, which
met only once each in 1930, 1934 and 1936. Inditer case its convocation was due to the fact
that the American States which were members oDttganisation held a regional Conference in
January 1936 in Santiago de Chilevhere an Argentinean-inspired Resolution was atbpt
which requested (a) to have the Office carry ostiualy of the prospects and problems of settling
European colonists in the regiéh(b) to convene a conference of experts for the@se of
examining how financial support could stimulatestkind of settlement migratidi,and (c) to
put this question on the agenda of the Conferec@wumber of Latin American countries had
become unhappy with the restrictions on emigrabgnseveral central and eastern European
governments and, of course, by the fascist govemisyad Germany and Italy; and they wanted to
mobilise the ILO to get the movement of settlersig@again. The Santiago Conference provided
an important impetus for the adoption of the Migmatfor Employment Convention (No. 66) in
1939, less than three months before the outbreakasfd War 112* It never entered into force
because of lack of ratification but provided thekimne for the standards adopted in the wake of
World War II.

3. From World War 1l to the beginning of the 1970s:New values, new initiatives but a great
setback

3.1 Setting: Economic migration diversifies

Nazi barbarism and Japanese atrocities inducedvaviseon of mankind that was proclaimed by
the Organisation’s Declaration of Philadelphia B44 (before the United Nations took up the
cudgels): “All human beings, irrespective of raceed or sex, have the right to pursue both their
material well-being and their spiritual developmémtconditions of freedom and dignity, of
economic security and equal opportunity.” The lafOVersailles was born into times that were
backward-looking as far as racial questions areceored. The revived ILO and the new UN
were born into forward-looking times of the equalrthh of every human being.

Economically, times were difficult, especially in®pe where the war had deposed millions of
people outside their countries of birth — refugeksplaced persons, former forced workers, etc.
During the first five years after the war aboutethrmillion managed to enter traditional
settlement countries, especially in Latin Ameribat immigration opportunities in Northern
America and Oceania were limited because demodilss#diers were given priority in filling
jobs. Thus, a pool of destitute individuals anchifees built up, particularly in the various zones
of defeated Germany, which had to accommodate diti@tal 12 million ethnic Germans from
territories in which they were no longer welcome.

L For the report on the Santiago Conference anduhsequent meeting of the Migration Committee GBe
February 1937, 78Session, Appendix X.

%2 Quite a number of studies, some of which had lseemmissioned earlier, were summarised inltie

23 A Technical Conference of Experts on Migration $mttlement was held in February-March 1938 andrteg

upon to the GB in April 1938, §3Session, Appendix IIl. One of its proposals waset up a Permanent Committee
on Migration for Settlement, to which the GB agréedune 1939.

24 For an Office summary of the proceedings in thevant Conference Committee and the discussioherittll
Conference on this Convention and its two relateddmmendations, séeR, Vol. XL, No. 4 (October 1939), pp.

47 2ff.
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Somewhat surprisingly, and thanks partly to thenfan doctrine and Marshall Plan, most
western European economies began to experiencairegstgrowth during the decade of the
1950s. Switzerland, with an economy unscathedbymar, had already begun to import foreign
workers, initially Italians, on a sizeable scaleptog labour market gaps at the lower skill end in
agriculture, construction, manufacturing, hotel aatering. Pressed by unions, the equal pay for
equal work principle was accepted in principle ayeherally applied in practice. Another
principle, embraced by politicians and officialsasmhe “rotation” principle — foreigners would
come without their families, work and eventuallyurea home for good endowed with new skills
and hard currency savings. This idea fitted cémitaopean seasonal agriculture, construction
and the tourism sectors better than year-round jpbsianufacturing where employers were
reluctant to have to train newcomers year after.ydaance, West Germany and later also the
Benelux countries and Sweden were afflicted bysdmme kind of labour shortages; and all but
France and Sweden replicated the Swiss model ftecade or longer. Foreign workers were
drawn from more and more countries — the Iberianir®ala was tapped after Italy, then
Yugoslavia, Turkey and the Maghreb countries. West German and some other governments
closely followed the stipulations of the 1949 Camven and Recommendation on migrant
workers, setting up public recruitment offices undlee auspices of bilateral agreements,
medically examining candidates, etc. Other coastrparticularly France, relied more on the
drive of emigrants, on the private networks thagdrme to operate and on the filtering by
employers, which incurred much immigration outsidee law and repeateédx-post facto
regularisations of foreigners’ status. France faaty liberal up to the first oil shock, convinced
that assimilation would somehow occur naturally badst population growth.

It is worth highlighting that, since the 1950s,ipolans in the Nordic countries and the European
Economic Community, today’s European Union, decigeatlually to roll back the State’s entry
controls for citizens of other member States. #oe® of workers to pick up work outside their
own country started to become a reality again sé@ngears after it had ended in that region.

Most European flows to traditional settlement degions had by then dried up while new
migrants from Asia, Latin America, Haiti, the Lelmenand elsewhere started to knock at
Northern American and Australian doors. The US @&adhada were half driven by economic
forces, half pulled by the tenet of equality, todifp their discriminatory admission policies in
1965 and 1967, respectively, and Australia dropisedcially-based selection criteria in 1975.

One after-effect of Wold War Il was the liberatioh numerous populations from the colonial
yoke. This turned some intra-colonial movements international migration and eventually
occasioned new cross-border movements, though these noticed by researchers and
international organisations much later (see sectith

3.2 The world’s first basic migration standards

The post World War Il Permanent Migration Commiftaetechnical advisory body to the GB
composed only of government expénsadopted a Resolution at its first meeting which

25 Not to be confused with the pre-war Committeeiwiilar designation, which seems to have disappefioed the
GB's view. The post-war Permanent Migration Corteeiderived from the Permanent Committee on Mignafior
Settlement mentioned in footnote 23. During the, wee GB decided to enlarge the latter’'s scopasst include
all forms of migration and to change its name tmament Migration Committee (GB, April-May 1944,"9and
939 Session). The new Committee held its first megitinAugust 1946 (reported upon in GB, Septembéi6199"
Session, Appendix IX, see also th&, Vol. LV, Nos. 1-2 (January-February 1947), pp:198), the second in
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recommended that, in view of the fact that no goment had ratified the 1939 Migration
Convention and because of the changed circumstdmoaght about by the war, the Convention
and the related Recommendations should be revasetlit undertook a great deal of preparatory
work to that end. The UN’'s Economic and Social @kl a potential threat to the
Organisation’s autonomy and competence, actualbp@aged the ILO in 1947 to go ahead.
The revision was swiftly accomplished using thegkardiscussion procedure at the 1949
Conference. The resulting Migration for Employmédnvention (Revised) (No. 97), was an
early manifestation of European social-democragevs of how societies should handle migrant
workers as well as of notions of manpower plannitig.equality provisions in Article 6 prohibit
“discrimination in respect of nationality, raceligon, or sex” for lawfully resident foreign
workers in matters such as remuneration, familgvedinces, holidays with pay, apprenticeship
and training, membership of trade unions and ctlledargaining, housing and social security.
The accompanying Recommendation No. 86 stipuladzaragraph 4 (1) that “it should be the
general policy of Members to develop and utilisepaissibilities of employment and for this
purpose to facilitate the international distribuatiof manpower and in particular the movement of
manpower from countries which have a surplus of poarer to those countries that have a
deficiency”. Annexed to it is a Model Agreement Bemporary and Permanent Migration for
Employment, including Migration of Refugees andiased Persons, which has inspired many
countries at both ends of the migration chain.

Global comprehensive migration conventions conakmwéh labour migration tend to suffer
from a ratification deficit or, more precisely, fnoa great reticence to ratify on the part of
migrant-receiving countries. Not only do their ipes and programmes often differ a little —
sometimes greatly — from the prescription and pipsons of international instruments, and they
are unwilling to adjust them; but even if that ist the case ratification would probably oblige
them to,inter alia, adopt non-discriminatory legislation and pradticeasures as well as to
enforce them on dispersed family farms and constmicsites, in big factories and small
workshops, in ostentatious hotels and neighbourhresthurants where dishes get washed by
invisible hands. Effective implementation presugg® a certain political culture and not
inconsiderable human and financial resources —saniatification is merely meant to make an
international statement of intent. Migrant-sendaogintries, although they also incur some new
obligations, ratify migration conventions more rbadbecause they want to improve the
protection of their nationals or because they hopentice receiving countries to follow them or
for both reasons. Convention No. 97 had attradiedatifications by the end of 2007, including
those of Belgium (1953), Germany (1959), Italy (2p3he Netherlands (1952), Portugal (1978),
Spain (1967) and the United Kingdom (1951), i.ecofintries that saw themselves as sending
countries at the time of ratification and which yotater became major receiving countries.
China’s Special Administrative Region of Hong Ko{i®51), France (1954), Israel (1953), New
Zealand (1950) and Uruguay (1954) are honourabtemions to the rule in that they were
receiving countries at the moment of ratificatfdn.

February-March 1948 (reported upon in GB, March8l994" Session, Appendix XVII, see also thdR, Vol.
LVII, No. 1 (February 1948), pp. 47-53) and thedtin January 1949 (reported upon in GB, March9, 308"
Session, Appendix IIl). The GB resolved in lat&Q%hat the Permanent Migration Committee wouldceéorth
report to its new Manpower and Employment Commijtbes this never happened because the Permaneratidig
Committee stopped functioning and was officiallgliinded by the GB in November 1958.

%% |In the case of Hong Kong it was the colonial maskeeat Britain, who declared Convention No. 9b¢o
applicable to the territory. China notified thea&itor-General in 1997 of the continued applicatibthe
Convention in the Special Administrative Region.
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One can generally observe that many more goverramené for adoption of the Organisation’s
Conventions than ratify them, often because thegeagith the need for and general purpose of a
certain standard but have problems with particdiails or because the composition of the
government called upon to ratify is not the samehascomposition of the government which
voted for adoptiol’ In the case of Convention No. 97, two major reéicgi countries’
governments intervened heavily in 1949 to ensua¢ tihe text of the new standard would not
pose ratification problems for them. The US gowaent took the unusual step at the opening of
the Conference to propose replacement of the Oiffabeft, elaborated on the basis of the work
of the Permanent Migration Committee and resport®sgesgovernments, by its own draft
(Conference, 1949, 32Session, p. 568), to which the Conference agregually unusually,
when the text of the Convention was submitted éomfal approval to the full Conference the
Canadian government requested amendment of ateaspproved by the relevant Conference
committee because it could not ratify the versioat had emerged; and the Conference acceded
to its wish (bid., pp. 297f). Both governments did vote for adoptbut neither has ratified
Convention No. 97.

3.3 A major technical cooperation programme on migation — stopped by the Cold War

The Declaration of Philadelphia solemnly calls ugbe Organization to “further among the
nations of the world programmes which will achiega) full employment and the raising of
standards of living; (b) the employment of workershe occupations in which they can have the
satisfaction of giving the fullest measure of th&hill and attainments and make their greatest
contribution to the common well-being; (c) the pedon, as a means to the attainment of this end
and under adequate guarantees for all concernefhiciities for training and the transfer of
labour, including migration for employment and ksgttent.” In line with the 1947 Truman
Doctrine, the American David Morse, who had beegcteld Director-General in June 1948,
wasted no time having the Office elaborate an amilsttechnical cooperation programme
encompassing manpower planning, vocational traiaimdyinternational migration. Its migration
component was aimed in the first instance at Eunepgh its millions of unemployed and
destitute in Austria, West Germany, Italy, Greend the Netherlands, on the one side, and at
traditional receiving countries, especially in lbathmerica, on the other. The new migrant
workers standards of 1949 conferred additionatilagicy on the enterprise. What was missing
was a central body to organise movements and ftogsy for transport, training, etc. David
Morse pitched for both and planned for what woultién been the ILO’s largest technical
cooperation projec®  Working closely with the GB, he convened first naeeting of
representatives of the UN and specialised agennig€seneva and, immediately thereafter, a
Preliminary Conference on Migration in April-May3®° The Preliminary Conference adopted
a general conclusion that stressed the “outstandilegwhich falls to the International Labour
Organisation in this matter” and recommended thsihould draw up, after consultation with the
governments concerned, appropriate proposals famission to them at a subsequent meeting.

2" Convention No, 97 was adopted by 113 votes fogdainst and 24 abstentions. The communist détegadf
Bulgaria, Czechoslovakia, Hungary and Poland vagainst (nobody else did), with one Bulgarian ane o
Czechoslovakian government delegate being abseinigdihe vote.

%8 The subject matter of section 3.3 has been thecobf widely available publications such as Alcot&71, pp.
214-235, and Karatani, 2005.

29 See e.g. his statement on migration to the JassiBn of the Manpower Committees in spring 195GB,

March 1951, 11% Session, pp. 50f. A brief account of the PrelamjnConference’s discussions and an analysis of
its recommendations was published in b, VVol. LXII, No. 2 (August 1950), pp. 91-115.
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Several events lent credibility, even urgencyhi énterprise. First, the US body administering
the Marshall Plan offered US$1 million in Decemi®®9 to the Organisation to enable it to
carry out an operational programme on migratiome Toney arrived in Geneva in June 1950
through what was then stilled called the OEEC,|#ter OECD. More was promised (see GB,
June 1951, 11% Session, Appendix V, “Special Migratory Account”)Second, the foreign
ministers of France, Great Britain and the US @miteld a statement shortly after the closing of
the Preliminary Conference on Migration which ersdal the activities of the ILO in respect of
migration. Third, the impending termination of theternational Refugee Organisation’s
activities at the end of 1951 raised the questionloch body should take care of the remaining
refugees and the ships foreseen to transport th€ne Office indicated that it stood ready to
assume these responsibilitf@s.

But it was not to be. Already during the summed851 it became clear from the responses to
the questionnaire sent out by the Office as aWllip to the Preliminary Conference that there
were hesitations, particularly on the part of tllwegnments of Australia, Canada, Great Britain
and the US - the same group, incidentally, whicd kaasculated the Labour Charter in
Versailles some 32 years earlier (see section BS@jne governments were simply not willing to
accord powers to an international organisation thaght impinge on their sovereign right to
admit and refuse entry to non-natiorfals though they could always have opted to stayideits
the schemé& More decisively, the Cold War and fear of comnstmifiltrators made the US
House of Representatives in August 1951 attachukage to financial provisions destined to
move refugees and migrants out of Europe accordirvghich “none of the fund made available

. should be allocated to any international orgamsawhich has in its membership any
communist, communist-dominated or communist-colgdotountry, to any subsidiary thereof or
to any agency created by or stemming from suchnisgéon”3® Although the Soviet Union was
not at that time a member State of the Organisafibjoined in 1954), countries such as
Czechoslovakia and Poland were, and it was fedradthey could place agitators among the
displaced persons or unemployed candidates foratmgr who might not be weeded out by the
Office or its Migration Administration.

When, upon invitation of the Italian governmeng @ffice convened its Migration Conference
at Naples in October 1951 the rug had already hmeéied from under its feet. For good
measure, the Naples Conference was chaired byetd &f the British delegation. David Morse
stayed away and sent Assistant Director-GeneraRéek and the newly appointed Director of
the relevant division, Francis Blanchard, a futDieector-General. The delegates never actually
discussed the Office’s plans. David Morse putavérface on this setback when he reported to

%t is telling that in many of the Office’s statente and publications at the time the all-encompastrm
“migration” replaced the traditional “migrant worke

31 Alcock writes that “the Australian antipathy taémational handling of migration was doubtlesseatgated by
the fear that ... ultimately the white Australianipglwas bound to come under discussion” (Alcock;1,%. 231).
%2 That is, the Migration Administration, which waséseen to be a governmental rather than a ttipdatidy and
had similarities with the post-World War | Interivettal Emigration Commission (see section 2.3). dkgils of the
Office’s plans, see Alcock, 1971, pp. 229f, anddani, 2005, pp. 533f.

% The wording is that of the Conference Committebaih Houses of Congress of October 1951, quotétbwi
comment in a footnote in tHeR’s article on the Naples Conference, Vol. LXV, NqF2bruary 1952), p. 178.
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the GB on the results of Naples (GB, November 198%" Session, pp. 74} In the GB, the
British government representative, who had chattezl Naples Conference a month eatrlier,
heaped praise on the Office’s “comprehensive, Wellight-out and well-constructed plan for
dealing with the very serious and pressing problemsigration. That was true, whatever the
fate of the plan might have been at Naples, or triighwhen, as was inevitable, it came to be
considered in future meetings. He had said to Réms in public in Naples that perhaps the
Director-General and his other colleagues had seheare others would reap...ib{d., p. 69).

And so it happened. The US government convenededing in Brussels a good month after the
Naples Conference that almost all the countriesndttd which had participated in Naples plus a
few others> to which it submitted much of the Office’s earligans in all but name. Brussels
established an inter-governmental organisation wittially short time horizons and changing
designations that for a long time was called theerjpvernmental Committee for European
Migration (ICEM) and which has matured into theelmational Organisation for Migration
(IOM). All its directors have been US citizenstiate.

The events at and after Naples did not affect thgaQlsation’s protection mandate as narrowly
defined, but they severely clipped the Office’s &mbs in the broader migration field and
curtailed activities for two decades. ICEM remadi@etransport organisation for many years, but
it inevitably and progressively pushed out the fiens of its mandate, and today’s IOM proudly
proclaims itself to be the migration agency (subtitte of its website at
http://lwww.iom.int/jahia/jsp/index.jsp). It has dwed the ILO’s migration activities in terms of
staff, projects and budgets. It does not beakithghwhat might have been...

While so much momentum had built up in the run-aphe Naples Conference that, for a while,
the Office kept on rendering relevant advisory v to European and Latin American
countries, turning out migration publicatiShand issuing articles in tHeR,*” soon the Office’s
migration activities withered away except for thpearvision of the basic migration Convention
No. 97 and the elaboration of new standards. Tingt fwas the Migrant Workers
(Underdeveloped Countries) Recommendation (No. 20@p55, which was meant to respond to
the growing heterogeneity of the Organisation dmel meeds of developing countries. The
Equality of Treatment (Social Security) Conventi®o. 118), which was of European social-
democratic inspiration and put nationals and namenals on the same footing with respect to
social security, was added in 1962 as an essdiatiding measure that covered, unlike the old
social security Convention No. 48, all branchessofial security. The specific problems of
workers who move between countries and might nalifyufor any benefits were regulated in

3 Morse’s 114 pages of lectures at Cornell Univgnsiake no reference to migrant workers or the Naple
Conference except for one obscure sentence (Mb868, p. 49). Blanchard’s memoirs of his yearhilie ILO
start with the Naples Conference (Blanchard, 2004).

% See the Naples and Brussels listi iR, Vol. LXV, No. 2 (February 1952) on pp. 171 an®18The Office was
also represented in Brussels despite the pleatodhtrary by Léon Jouhaux, workers’ vice-chairrofithe GB: “...
if a person was invited to go to a place whererd bad been prepared to strangle him, it was hig tdustay away”
(GB, November 1951, 11'7Session, p. 69).

% On advisory services and publications, see thevtSuof Migration Activities” in GB, May-June 195322
Session, pp. 111ffMigration, a technical news summary, was issued at two-nhointtervals throughout 1952 and
became a monthly supplementmolustry and Laboum 1953.

37 Articles and reports kept appearing until the m@60s; then there was a lull. After the adoptibeeveral
Resolutions by the Conference at the beginning@fl970s, théLR again published articles on international
migration questions in different parts of the world
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the 1982 Maintenance of Social Security Rights @otion (No. 157). Thus the social security
rights of migrants had been covered in their kegyeats. Although neither Convention No. 118
nor Convention No. 157 has attracted many ratificet (37 and 3, respectively), both have
exerted a considerable and lasting influence omtr®s’ practices, especially in Europe.

4. From the beginning of the 1970s to the early 109: New migrations, additional
standards, painful interdependencies

4.1 Setting: New players, old problems

Lest the preceding pages convey the impressiorthbanigration of workers during the first half
of the 20" century involved only Europeans, it is time toctatip with what would nowadays be
called South-South movements. Leaving aside theestrade, indentured workers and the
migration of native labour touched upon in theadtrction, late colonial times withnessed many
distinct streams of workers, generally flowing fréine rural hinterland to costal trading towns or
mines, such as in Malaysia and South Africa, oplamtations, as in Gabon, Ghana, the Ivory
Coast and also in Malaysia. Political independescarcely impacted on the numbers of
migrants, though sometimes on their compositioergi® Ricca estimated that almost 10 per cent
of sub-Saharan Africans of all ages lived outskdgrtcountry of origin in the mid-1980s, (Ricca,
1990, p. 16). South-South migration was also apomant feature in long-decolonised Latin
America and in the Caribbean. For example, Hadtiharvested sugar cane in the Dominican
Republic; and this happened under such abusiveitcamgl — including a per capita payment of
some US$10 into the private coffers of Haiti's Riest for life, the younger Duvalier ("Baby
Doc"), for the privilege of recruitment — that sealedelegates to the 1981 Conference lodged a
complaint, leading to the establishment of a corsinisof inquiry® and, among other things, the
cessation of these poor-to-rich paymefits.

The double oil-price rises of October 1973 and 187 %ermitted oil-exporting countries to
launch huge infrastructure projects and many peiaiuseholds to enjoy unheard-of incomes.
Both effects induced growing and increasingly dswiexd flows of workers to the Arab countries
of the Gulf region, initially mainly from Egypt andbrdan, later from the Indian sub-continent
and South-East Asia, even from the Republic of Kprplus a sprinkling of engineers,
technicians, managers, traders, etc., from advamzkdstrial countries. Nigeria first attracted
Ghanaians and then workers from much of westerrc#fibut mismanagement and corruption
dissipated the oil revenues; and in 1983 and aigall985 a total of 2 million Ghanaians and
others were expelled. Libya relied alternativetyEgyptians and Tunisians. Venezuela drew on
Colombians and people from throughout Latin Americ&hen the real price of oil dropped
substantially during the second half of the 198Bs,inflow of construction workers slowed in
Arab countries, but the demand for housemaids f8vimLanka, the Philippines and elsewhere
continued unabated. Libya forced Egyptians andisiams to leave beginning in August 1985,

38 Unfair competition, the original British inspirati of the procedure (see footnote 12 above), waBrihis case
nor in any other case in the minds of the delegattg®vernments that set in motion the complainbe@dure. For
the findings and recommendations of the commisgeaQfficial Bulletin, 1983, Vol. LXVI, Series B (Geneva:
ILO), Report of the Commission of Inquiry appointeader article 26 of the Constitution of the Intgifanal Labour
Organisation to examine the observance of cen@rmational labour Conventions by the Dominicapuigic and
Haiti ...

39 An Indonesian Minister of Labour under Suhartocfised a similar scheme some ten years later, gjivim the
means to set up a private bank. No complaint cbalthunched against his government because idtactified
the relevant Conventions.
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though here the causes had much to do with thetisaacimposed on the country and the
political association with Washington attributedtie Egyptian and Tunisian governments.

The first oil-price rise made several European gowvents stop active recruitment. Family
reunification continued to be tolerated; and withifew years as many dependents were present
as foreign workers. Unemployment increased; wetrotwo million workers returned to
Mediterranean countries; but the “rotation” prineigid not work as postulated. One reason was
that western European economies had become dependesizeable numbers of migrant
workers, especially at the bottom of the skill rangnother was that liberal democracies cannot
dispose of foreigners like illiberal regimes can.

Since the second oil-price rise, emigration pressad been building up in developing countries
and sections of western European populations begdeel uncomfortable. Because the once
open doors were now largely closed, thousands odkevs fleeing poverty tried to enter illegally.
Those fleeing political persecution or armed canfln Chile, Sri Lanka, Viet Nam, parts of
Africa, the Middle East or, since the early 199M8losevic’s wars in the Balkans found it
relatively easy to obtain refugee status or to staif administrative decisions went against them.

4.2 A Convention against illegality and for equaliy

The gestation of Conventions since the 1970s hasnbe less straightforward than during the
first 50 years or so of the ILO’s existence. Th&73 Migrant Workers (Supplementary
Provisions) Convention (No. 143) is an example. ilgvhthe two political organs, the
Organisation and the GB, had not touched on intenma migration questions for a decade and a
half after the Naples Conference, a Resolution eonog action by the International Labour
Organisation for migrant workers, which three Ewap worker delegations managed to get
adopted at the 1967 Conference, reminded everytimatythe Organisation had a mandate to
discharge in this field and called for revisionGdnvention No. 97. The Office lamely proposed
to the GB that it would bear in mind the Resoluostipulations in its future activities, and the
GB listlessly concurred (GB, November 1967, "L Bession, pp. 20 and 65f). No visible activity
ensued — echoes of the treatment meted out to livee§: worker’'s Resolution of 1929 (see
section 2.3). But migration problems in Africa argarticularly, in western Europe became
increasingly acute, and in 1971 the Conference tadopnother Resolution concerning ILO
action for promoting the equality of migrant worken all social and labour matters. This time
the GB requested the Office to submit to it a carhpnsive study within a year. Without
actually waiting for the study, the GB during itsefConference Session in June 1972 pre-
selected migrant workers as an agenda item fot9@d Conference on the basis of a preliminary
Office proposal to supplement Convention No. 97ablRecommendation on questions such as
social services for migrants and family reunifioati(GB, June 1972, 186Session, pp. 30 and
54f). Later in that month, Italian trade union®mrsed yet another Resolution concerning
conditions and equality of treatment of migrant kess to the Conference, which it also adopted,
whereupon the GB promptly confirmed that migrantrkeos would form part the 1974
Conference agenda. When it finally got around iszuksing the Office’s study in February-
March 1973, much time was taken up by criticisihg tlata presented rather than looking at
problems or pointing the way forward. When the 4%Jonference started the first round of
discussions on possible new standards, westernpEwgradoors were closing; clandestine
migration was beginning to increase; traffickingswaow on everybody’s lips, with newspapers
reporting distressing stories; and the mood in somuntries had turned ugly, with Algerians in
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France suffering a bout of racist attacks thatttelAlgerian government at the beginning of the
year to halt the further recruitment of workers.

The 1974 and 1975 Conferences elaborated a complexConvention consisting of two parts
that can be ratified independently of each oth&he objective of part | is to suppress illegal
migration and employment, part Il aims not onlyeguality before the law but also at equal
treatment in practice. The accompanying RecomniamddNo. 151 deals at length with
questions of equality and social policies, inclgdiamily reunification.

While the 1949 Convention had been adopted withveat opposition from non-communist
countries, there was considerable opposition toarr®th parts of the 1975 Convention. When
its draft was submitted to the full Conference ddoption, the 122 governmental votes cast that
can be attributed to countries which at the timeewmeearly eithersendersor receivers of
migrant workers split along lines that reveal tiféallties they had with the questions regulated
in the new instrumerf® Remembering that governments can be represegtagobdelegates’

88 of the 122 votes were cast in support of Conwartlo. 143, no government voted against it
but 34 (28%) abstentions were recorded. Abstestshrould really be viewed as negative rather
than neutral votes in 1975 because a public vaeagcould have been interpreted as favouring
illegal migration or opposing equality of opportiynand treatment. Of the governmental votes
of developing countries that wesendersof migrants, 44 (85%) approved the Conventionhtig
abstained. In the case of developing countrieswieaereceiversof migrants, 25 (86%) of the
governmental votes were cast in favour of the Cntioe with four abstention¥ The
governments of developed migrasgndingcountries voted 100 per cent in favour (12 votes).
But of the 29 votes of developed migraateivingcountries’ governments only 7 (24%) were
positive, three quarters abstairféd.

It was foreseeable that Convention No. 143 woulttactt even fewer ratifications than
Convention No. 97 — no more than 23 until the end0®7. The known reluctance of important
migrant-receiving countries plays a role, with twrceptions: Venezuela (1963) and social-
democratic stalwart Sweden (1982), both of whicld Wated for adoption in 1975. Two
European countries that were among the major seradanigrants ratified Convention No. 143
prior to turning into receivers of foreigners, 1t§981) and Portugal (1978). Major developing

491 exclude from the count countries that formed péthe Soviet Union as well as countries thatemeot
significant senders or receivers of migrants, asxBurma, Ethiopia and Norway.

“! However, the number of countries is larger thdhtha number of governmental votes cast becauserake
African and Caribbean governments were represdntedsingle delegate.

For a Convention to be adopted, two-thirds of thies cast by the delegates present are necesstrg final vote.
The voting record shows 265 (77%) in favour andZ326) abstentions, i.e. Convention No. 143 wasectoseing
refused (see Conference, 1975" &ession, pp. 832f). Many employers abstainednot all worker delegates
voted for it. The US worker delegate did not gadptte in the vote.

42 For the Convention voted e.g. Argentina, Brahig United Arab Emirates and Venezuela. Againstied the
governmental delegates of the Ivory Coast and Gdimth of which were countries with much illegalégd little
equality. The Ivorian employer and worker delegatiso abstained.

*3The votes in favour were cast by Belgium, Luxemiqd), New Zealand and Sweden. Abstentions were
recorded for the two delegates of Australia, Aast@anada, Denmark, France, West Germany, Istesel, t
Netherlands, Switzerland, the UK and the US. Oquamation for the negative US vote is, | belie fact that in
the early and middle 1970s the US administratiahiemvarious agencies were not yet resolved tobetimg the
illegal inflow of Mexicans and others into agriawi and other sectors; the first significant siegbat direction
were taken by the later Carter administration.
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emigration countries that have committed themseteests provisions include Burkina Faso
(1978) and the Philippines (2006).

4.3 The WEP, technical cooperation and informal meangs

The Resolutions adopted by the Conference in 197d ¥72 rekindled the ambers left
smouldering by the Naples Conference. But apamfthe fire surrounding Convention No. 143,
the Office’s activities in the field of migrant wars were warmed by but a small flame. While
activities had continued in the area of social ggguonly two new posts were funded, one to
look after the new Convention and the other in Werld Employment Programme (WEP).
Francis Blanchard, elected Director-General in 19%4s said to have remarked that the
international aspects of migrant worker questioreyewtoo conflictual to warrant a greater
investment — traces, no doubt, of his Naples egpesd. It was not surprising, therefore, that the
Resolution concerning future ILO action in the diedf migrant workers adopted at the 1974
Conference which requested the Office itder alia, give priority to the problem of migrant
workers and prepare a co-ordinated programme @ratt obviate the need for emigration, fell
on deaf ears and that a Meeting of Experts on MigWdorkers convened in October 1975 had no
impact eithef”*

The WEP was initially a think-tank generating sasdand holding meetings to discuss research
findings. It soon broke with the traditional platiphy of the ILO (and OECD) that economic
growth should not be held up for lack of labourlasg as surplus workers were available
elsewheré? and it looked empirically into the issue of takitig work to where Mediterranean
migrants came froff WEP research laid the knowledge base for the m@jor migrant-
receiving region of the Gulf (summarized in BirkedeSinclair, 1980) and shed fresh light on the
employment of foreign migrants in apartheid Southica, which included a proposal to set up
an “OPEC of labour suppliers” (see Bohning, 1984, €). The proposal received some
publicity; it was discussed on the side-lines afegional UN meeting on migrant workers in
Lusaka; but it was shunned by South Africa’s labswppliers, though ministers of labour at least
began to meet regularly to exchange information.

44 Meetings of Experts generally have the purposariehting future ILO activities. The report of th875 Meeting
of Experts can be found in GB doc., November 1938,198/9/17the GB's discussion on it in GB, March 1976,
199" Session, pp. Il/4ff.

5 According to paragraphs 39 and 40 of the Declamadi Principles and Programme of Action adoptetthatl976
Tripartite World Conference on Employment, Inconistibution and Social Progress and the Internafion
Division of Labour, countries “should, where intational migration takes place, adopt policies desi.. to create
more employment opportunities and better conditmnsork in countries of emigration so as to redtieneed to
migrate to find employment; and ... Members whichituahly or repeatedly admit significant numberdafeign
workers with a view to employment should, when swohkers come from developing countries, endeat@ur
cooperate more fully in the development of suchntaes, by appropriate intensified capital moversetite
expansion of trade, the transfer of technical kalge and assistance in the vocational trainingazllworkers, in
order to establish an effective alternative to miign for employment and to assist the countrieguiestion in
improving their economic and employment situatiofrrespective of their intrinsic merits, theseadelso reflect
the contemporaneous demands by developing coufri@sNew International Economic Order. The idease
incorporated textually in the 1984 Recommendatimmcerning Employment Policy (No. 169), section dna with
a few others concerning return migration and iraéomal cooperation.

¢ Hiemenz and Schatz, 1979, a publication that \ifferently appreciated by e.g. lan GuesfTime Guardiar(10
October 1979), who — falsely — accused the studwgising the threat of cheap imports from develgmiauntries,
and Jagdish Bhagwati in teurnal of Economic LiteraturéSeptember 1980), who welcomed it as useful.
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No technical cooperation was undertaken in favdumigrant workers, outside social security,
until the WEP added this practical dimension tathitsoretical studies. As is generally the case
with small-scale technical cooperation, some aotiwileft positive traces, others not. A good
start was made at the beginning of the 1980s with WUNDP-funded ILO Asian Regional
Programme on International Labour Migration thaigdd to respond to demands for models of
how sending countries might be able to extend fhritective reach to nationals going to work in
countries with weak labour institutions. The qugmread of practices such as model contracts,
welfare funds, bond requirements prior to licengimiyate recruitment agencies, pre-departure
training, special labour attaché services, etcs iwano small measure due to the Office’s efforts
to get governments to share innovative ideas on teodeal with a difficult new responsibility.
An example of a technical cooperation project imi¢sf towards the end of the decade, in the
context of the retrenchment of Mozambican labowmfrSouth African mines, was to help
returning migrants to irrigate fields adjacent he Limpopo river; but it had to be closed down
after a while when FRELIMO raided the project sited took away valuable equipment. An
example of technical advisory services in Europes wee quick response to a foresightful
Russian official’s invitation, in the dying days thfe Soviet Union, to explain how emigration
and immigration could be handled politically andtitutionally after independence and without
communist-type restrictions. Several days of preg@ns by Office staff were taken down word
by word. Some of them were clearly reflected ia 8tructure of the country’s later Federal
Migration Service and the emergence of private uiGment agents. In 1992, as migration
pressures kept increasing globally and aid allooatithreatened to decline, a joint ILO-UNHCR
meeting was organised to explore the potentiali@icting international aid to the provision of
alternative employment for potential emigrants (Béaning and Schloeter, 1994). There was a
subsequent attempt to mobilise donors in favouhes$e ideas for the Maghreb region; but only
Italian seed money became available for micro-pniggs in Morocco and Tunisia until the
question was given some attention by the Europeaioriin the context of its Mediterranean
programmes.

Beginning in 1984, the WEP also convened a numbenformal meetings to bring together
migrant-sending and migrant-receiving countries tad difficulties talking to each other in
formal settings. These Round Tables, as they walted, aimed principally at the exploitative
recruitment and employment of migrant workers iraliicountries but also lent themselves to
covering expulsions in Africa and touchy questiong&urope, such as the status of third-country
nationals in the European Single Market. Desphtrtdecidedly informal nature — Arab and
African governments had to be assured time anchabat there would be no ILO follow-up of
any kind — the Round Tables proved quite contestiobor instance, one major Arab receiving
country threatened to leave the Organisation urdassrking paper was withdrawn that had been
drafted by a high-level Pakistani civil servant amdtulated by the Office; and African countries
insisted on their right to collective expulsion foireign workers. Moreover, in Central and
Eastern Europe, an Informal Network on Foreign lubwas set up in 1996 to enable
governments, workers’ and employers’ organisatminsountries that were formerly part of the
Soviet Union to discuss issues under the Office'speces which they were unwilling to discuss
bilaterally, in particular the illegal flows of wikers across their borders. For some countries the
Informal Network on Foreign Labour also providedphi adapting to the norms and practices
of the body they wanted to join as soon as possilméeEuropean UnioH.

4" See ILO, 2002. The Informal Network on Foreigraar continues to meet (see also
http://www.ilo.org/public/english/protection/migréiprojects/infnetce).
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4.4 Elaboration of the UN Convention

A range of developing emigration countries was plyawith the interdiction of clandestine
migration and illegal employment as formulated amtp of Convention No. 143. Led by Mexico
and Moroccd® ECOSOC and the UN General Assembly adopted sexesalutions at the end
of the 1970s that resulted in the establishmei@dtober 1980 of an open-ended working group
of the General Assembly charged with the elabomatiba convention on migrant workeérs.
Fearful of an encroachment on the Organisationiapsience, some GB members, particularly
among the groups of employers and workers, werk duaistile to what they saw as an initiative
by developing countries’ governments to cut thern®®duBut wisdom prevailed; the majority of
the GB wanted the Office to assist the UN Generdeinbly’s working group. Thus, a paper
was submitted to New York and a staff member attdritie sessions. When the first Mexican-
Moroccan draft was on the table, many Europeanoémer representatives were shocked because
it appeared to open the doors wide to illegal ntigraand employment. A group of small or
medium-size emigration and immigration countriesrfrthe northern rim of the Mediterranean
and from Scandinavia (Greece, Italy, Portugal, Smmd Finland, Norway, Sweden) whose
governments were headed by social-democratic paatiehe beginning of the 1980s asked the
Office for technical assistance in preparing a ¢teuproposal — on the understanding that the
draft could contain provisions of the UN’s coversaand the Organisation’s standards but should
not go beyond them. The Office accepted. Staif doafted most of the future convention’s
articles, put the proposals to the Mediterraneaam8imavian group of countries, which tended to
modify them slightly, and the Mediterranean-Scaadian group submitted these texts to the
New York working group, where they were sometimezeated without much change,
sometimes after considerable revision. In the ¢hd, 1990 convention on the rights of all
migrant workers and members of their families, @ligjh quite different in structure from the
Organisation’s existing standards, is more comprsite and detailed than these are; in some
ways it updates and modernizes them; and it isdbycat the same level of protection except in
the field of social security. Furthermore, the iGdfhas a statutory seat on the governmental
committee that monitors the application of this tdhvention.

4.5 Many expulsions, some compensation

Five major expulsions of foreigners occurred durthg period 1983-1990 in Nigeria, Libya,
Mauritania, Bulgaria and Iraq which occasionedeatd#ht responses by the Office and the GB.
When Nigeria expelled close to 1.5 million Ghanaiam 1983 and another 150,000 two years
later, bilateral and global donors came to GhaasSstance, but the Office was not involved
because it did not have the technical cooperatapaacity to react to countries’ emergency needs
at the time — it acquired it many years later.

The expulsions by Libya mentioned in section 4Moined some 15,000 Egyptian workers, as
many dependents, and at least 30,000 Tunisian wsrkeThe Egyptian and Tunisian

governments, lacking diplomatic relations with Lapyfirst sought the aid of the UN but were
told that the organisation could do nothing fornthe Tunisia, realising that both countries had
ratified three relevant Conventions — concerningg@ga(No. 95), discrimination (No. 111) and

“8\Whose ministry of labour and non-governmental esgntatives had voted in favour of Convention Ni& ih
1975. In New York, the ministry of foreign affaelegates displayed a different perspective.

49 For the background, political and other factoe® B6hning, 1991, and the article by the vice-chair of the UN
General Assembly’'s working group and later staffmber, Juhani Lonnroth, 1991.

*0 The discussions played out mainly in the GB'srigional Organisations Committee and were repeatéte full
GB when it considered the Committee’s reports.
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social security (No. 118) — submitted a complainder the inter-State procedure of the
Organisation’s Constitution. Although Egypt hadaatatified Convention Nos. 95 and 111 and
could have opted for the inter-State complaintsc@dore, it was the Egyptian trade union
federation that lodged a so-called Representatian ronths after the Tunisian complaiht.
Francis Blanchard and his senior advisers persuddedTunisian government to put its
complaint on hold and attempt to solve the clairhgn@rant workers’ unpaid wages, social
security entitlements, lost personal effects, etm, the basis of documents provided by
individuals and transmitted to Libyan specialisistbe Office acting as intermediaty. In the
light of fruitful discussions between the two pasti the Tunisian government withdrew its
complaint when a full settlement was in sight, aifglomatic relations were restored by the end
1987. The same approach was proposed to the LiagdrEgyptian trade union organisations
and accepted in principle by both sides but wasgmngn effect in practice. Hence, the GB
concluded the Representation procedure by reqgesti@a government of Libya to take the
necessary measures and pay any sums due to cathéggyatian workers.

Ethnic clashes between Mauritanians and Senegale&eril-May 1989 caused Mauritania to
exile tens of thousands of black Africans, inclgdiong-established civil servants of Senegalese
descent possessing Mauritanian nationality; arnddtto the flight of many Mauritanians from
Senegal. The National Confederation of WorkersSehegal lodged a Representation against
Mauritania concerning wages (Convention No. 95giadosecurity (Convention Nos. 102 and
118), discrimination (Convention No. 111) and empient (Convention No. 122). There was
no room in this case for either needs assessmetite @irector-General’'s good offices. The GB
concluded the case by finding that Mauritania hadated Convention Nos. 95, 111 and 118
with respect to Mauritanian nationals of Senegateggn but that it had insufficient information
to pronounce on the other two Conventions. Ittetvithe Mauritanian government to settle the
wages due under Convention No. 95 and make repasatinder Convention No. 111 for the
prejudice suffered by Mauritanian nationals who Heeen discriminated against (GB doc.,
February-March 199X5B.249/6/).

Another case of something not far removed from ietloheansing happened in 1989 when
Bulgarian President Zhivkov, shortly before beingcéd from power, played the ethnic card by
forcing perhaps 270,000 Muslims Turks, whose osg@late back to the Ottoman Empire, to seek
refuge in Turkey. The Office was asked to fieldeeeds-assessment mission, which it did and
which loosened the purse strings of the US Congiasgavour of Turkish integration
programmes to the tune of US$10 million.

When Iraq invaded Kuwait in August 1990, some twilian economically active foreigners and

750,000 family members (mainly Jordanian nationasst of whom were actually Palestinians)
were directly affected in the two countries, inchglan estimated 850,000 Egyptian workers in
Irag who attracted the ire of Saddam Hussein bectusir home country’s government sided

°1 A Representation is a form of complaint that novegnmental organisations can make under articlef 24e
Constitution and which is handled by the GB dingcéither than by a special commission of inquirthwnore far-
reaching powers. As complaints of one governmgairest another had given rise to counter complaints
governments had become wary of the inter-Stategoltoe and, in some one party-one union regimesetiom®s
mobilised their trade unions instead of their ninés to make a political point.

2 Much of this case has come out into the open ind6&, May-June 198&B.240/1425. Francis Blanchard’s
memoirs (2004) modestly leave aside his succegsfud offices in this case.
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with Kuwait>® Most migrants fled from Kuwait or were forced lemve, some of the women
workers in the most harrowing circumstances — agas$ told in Jordanian camps where |
interviewed them in October to gather first-hanébimation on unpaid wages, savings left
behind, personal effects damaged, lost or stoken, Ehe November Session of the GB duly had
a paper before it and was followed by a meetingabbdur ministers from Bangladesh, Egypt,
Jordan, Sri Lanka, Yemen and high-level represmetabf India, Pakistan and the Philippines,
called by then Director-General Michel Hansenne, which were also invited UN
representatives, as well as by a more technicallReund Table in Bangkok in December 1990.
The ILO Asian Regional Programme on Internationabdur Migration immediately stepped in
to help Bangladesh, Pakistan, the Philippines amd&ka to process return migrants and to
document their losses case by case. And a spg@gct was set up in Sri Lanka for the
thousands of women domestic workers who had suffeabuses and experienced great
difficulties in reintegrating back home.

The UN Security Council established a subsidiagaar the UN Compensation Commission, to
deal with the fall-out of Iraq’s invasion of Kuwaiy way of withholding a percentage of the
proceeds generated by Iragi oil exports; and ieaded the UN Secretary-General, Pérez de
Cuéllar, to submit proposals to that end. Michehkenne addressed a letter to him on 26 April
1991 in which he urged the Secretary-General te gonsideration to the inclusion of claims
from migrant workers and their families directlyeadted by Iraq’s invasion of Kuwait. Six days
later, Pérez de Cuéllar cautiously suggested tdS#wurity Council that “there would be some
merit in providing for a priority consideration sinall claims relating to losses by individuals ...
before the consideration of claims relating to ésssby foreign Governments and by
corporations” (UN Security Council doc., 1991, jp. §he fact that staff had informed secretariat
members of the UN Compensation Commission of thigc@€lriven registration systems for
return migrants, ready for governments and the Cission to use, doubtlessly helped the UN
Compensation Commission, in its very first decisiont only to cover individuals forced to
leave Iraq or Kuwait but to compensate them be#ang other category’. Although in the end
this took more time than anticipated, individuaturea migrants who claimed nothing else
generally received a standard compensation of WWBHAUS$8,000 if family members had been
with them), or they received US$2,500 (US$5,000vaimily members) to start with where they
laid claim to loss of personal effects, savings, &t

3 Three GB papers provide information on migrantkeos and the Gulf crisis: GB doc., November 1990 an
February 1991GB.248/20/8 GB doc., February-March 199GB.249/15/7which contains the Office’s estimate of
the numbers involved; and GB doc., May-June 1@H.250/15/25which concerns a Representation lodged by the
Federation of Egyptian Trade Unions against Iraq.

**The UN Compensation Commission proclaimed: “Gitfentraditional emphasis ... for the losses sufféned
Governments and corporations, this humanitariafsiiecto focus first on urgent individual claims rked a
significant step in the evolution of internatioédims practice” (http://www?2.unog.ch/uncc/cimspram).

%5 The number of migrants involved can be seen pttww2.unog.ch/uncc/claims/... .htm. They takyasonably
well with the Office’s pre-invasion estimate in @Bc., February-March 199GB.249/15/7 except for Egyptians,
who were more numerous in both Iraq and Kuwait tienOffice had estimated: The Central Bank of Egyp
submitted a claim on behalf of over 800,000 worletsaq for the non-transfer of remittances; ahar 300,000
Egyptian individuals claimed under the individuatifity and 93,000 under the facility for additidniamages.
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5. From the early 1990s to the present time: Livingvith globalisation

5.1 Setting: More migrants, more countries, moreamplexities

Despite the ILO’s efforts starting with the 1922dvétion Statistics Recommendation, to this day
countries tend to be unsatisfied with migratiortistas>® largely because they count migrant
workers very differently. To simplify, settlemenbuntries’ censuses record “foreign-born”
without regard to nationality whereas most otharntoes count “non-nationals” irrespective of
whether they were born within the country or nbteasurement difficulties are compounded by
the broad scope of notions sucheasnomicmigration, the arbitrariness of cut-off points lsus

12 months and the indeterminate nature of what comes migration or who is aworker,
particularly since the erstwhile distinctions amomgge or salary earnerand self-employed
independentprofessionalsor highly qualifiedhave become blurred. Those distinctions remain
important for questions regarding the protectionuherable groups, who are mostly low-skilled
wage labourers’ But analyses of the economic impact of the preseaf foreigners would fail
to capture important aspects if they left out, ¢ap, managers of multinational firms who spend
months to set up a production unit far from headgus — and this kind of temporary movement
should ultimately be reflected in the statisticardgérnational economic migration (and not only
under the administratively convenient headingudiness visitorsr similar categorisations).

A variety of regional and global data using compéraeference points indicate that the number
of economically active foreigners in migrant-reéeg/countries has been growing. For example,
western Europe hosted about 7 million economicalbtive foreigners plus 6.5 million
dependents in 1975, 9 million economically activespl3 million dependents in 1995, and
perhaps 11 million economically active and 14 miildependents by the end of 2007. The UN’s
global estimate of the number of foreign-born pesscame to 87 million in 1975, 120 million in
1990 before the dissolution of the Soviet Unior idillion in 1995 after its dissolution and 191
million in 2005 (UN Population Division, 2006). @sidering that the refugee population shrunk
in the second half of the 1990s and that the nurobeountries stayed the same, each year of this
period must have added nearly two million econoftjicactive foreigners to the stock. Office
staff calculated that the number of major migrateiving countries had grown from 39 to 53
between 1970 and 1990, the number of major serwtingtries from 29 to 46 and the number of
countries qualifying simultaneously as major reeesvand major senders from 4 to°15This
evolution has doubtlessly continued.

Not only is international economic migration becogia truly global phenomenon but the group
of highly qualified that is such an inherent anghartant facet of contemporary globalisation has
been growing faster than the proportion of unsttiler years, at least in advanced countifes.
Small and medium-size developing countries have keaéering for decades from the outflow of
highly-qualified workers, technicians and professils — the brain drain — in crucial sectors such
as education and health services. One manifestafithe growing complexity of international

*% More member States of the Organisation expressegd for technical assistance in this than inaihgr area: 50
out of the 93 countries which responded to the Mi@ration Survey 2003 (ILO, 20044, p. 35).

" However, the language of international human sghtst apply to all persons; even highly-qualifietsons are
in practice not immune from arbitrary decisionsgmyernments or employers.

%8 Bohning and Oishi, 1995. See also GB doc., M4896, 265 SessionGB.265/EST/2 All figures exclude the
Soviet Union and Yugoslavia as well as their susgeStates.

%9 See the global data in Manolo Abella’s contribatio Kuptsch and Pang, 2006, the case studiesirvetiume
and the country information in the ILO Migrationr8ey 2003 (ILO, 2004a), notably as regards Austrdlianada,
Denmark, Japan, the Netherlands, New Zealand, Swé&iatzerland and the United Kingdom.
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economic migration is the fact that many more wommegrate independently of men than in the
past, i.e. not as dependents. Another is the apfigrincreasing number of foreigners who are
economically active without the requisite authdimas — including those who stay around until
they fall into the hands of exploitative intermeda or employers, others who are smuggled
across borders and still others who are traffickedimetimes followed by forced labour
conditions®® The US seems to attract the largest number, igs$D million. South-South
migration can give rise to proportions of unautked to regular foreign or national workers that
are even higher than those of the US as, for instan South Africa and Malaysia. In the latter,
the stock of unauthorised foreigners has tendedsuwllate between 0.5 and 1.5 million
depending on economic conditions, the resort tosmasollective expulsions by the government

and the not infrequently harsh interventions ofate vigilante groups.

One might expect globalisation to induce at ledstaced countries to increase the proportion of
temporarily admitted foreigners relative to setégrmmigrants on the grounds that welfare states,
threatened as they are by open capital borderddweant to minimise the social entitlements of
new entrants by running low-rights “guest-workerf similar programmes. But, outside
Australia and New Zealand, the empirical evidesceat clear on this score.

A problem that dates back to the first oil-priceeriin western Europe and which has been
worsened by the advance of globalisation is thetslhod long-term unemployment suffered by
millions of first and second-generation immigrant&conomic and technological forces have
excluded some of them from mainstream society;dilserimination of foreigners or foreign-
looking persons has been another major factor;thedear of terrorism since September 2001
has added security concerns that may have reirfatiseriminatory behaviour, especially where
ministries of the interior have assumed a cenwd m the administration of migrant worker
populations.

The end of the 2Dcentury and beginning of the 2tentury witnessed an upsurge in initiatives
on questions of international migration. For ex@min 1999 a mandate was created for a
Special Rapporteur on the Human Rights of Migréaytshe UN Commission of Human Rights
(Resolution 1999/44). In June 2001, Japan spodstite establishment of an Independent
Global Commission on Human Security, co-chaired $gdako Ogata, former UN High
Commissioner for Refugees, and Amartya Sen, Notiet Rvinner for economic%- In the same
month, the Swiss Federal Department of Justice Ralice launched the so-calldBerne
Initiative, which aims at achieving better management of atigm at regional and global level
through enhanced inter-state cooperaffonin December 2003, UN Secretary-General Kofi
Annan convened a Global Commission on Internatiigtation®® Also in December 2003 the
General Assembly decided to devote a high-levelodige to international migration and

% Trafficking is the ugly underside of globalizatiom November 2001, the GB accepted the Officetppsal to
set up a Special Action Programme to Combat Foeddur, which involves the Programme for the Praamoof
the Declaration, the International Programme ferHlimination of Child Labour and the InternatioMibration
Programme. Studies, legislative advice and teethimoperation projects are its main means of actibechnical
cooperation has included study tours of high-l€¥eihese officials to European countries lookingays to
handle the problem of “minor criminals” without inting forced labour.

®1 For its 2003 report, see http://www.humansecusitg-org/finalreport/English/FinalReport.pdf.

62 See http://www.bfm.admin.ch/bfm/en/home/themerfimitionales/multilaterales/international _agenda.ht
83 For its 2005 report, see http://www.gcim.org/en/.
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development during its 81session in 2008" The Office was involved in some of these, worked
closely with regional partneétsand, as will be seen, took initiatives of its own.

5.2 The demonstration that discrimination is widespead

At the beginning of the 1990s the Office raiseddiserimination problem in a low-key approach
in an ILO-friendly region, western Europe, rathéar by setting up a global programme
requiring the political consent of the assembledramit-receiving countrie¥. To anyone willing

to see, it was clear that discrimination in acdesemployment was pervasive and that many
countries’ laws were either vague or outdated ocksin a penal mode that required a basis of
proof more appropriate for murder trials than fetetmining labour market discrimination and
which did not permit the injured party to claim goemsation for the material or immaterial
damage suffered. Backed by part Il of Conventian M3 and Recommendation No. 151, staff
contacted a few governments and NGOs (a) to peestlnsan to investigate whether the lack of
education and qualifications was behind the laiggesexclusion of first and second-generation
immigrants from the labour market or whether it wdiscrimination by gatekeepers and
employers, and (b) to offer advice and trainingcéanbat any economically counterproductive
and socially disastrous practices. There were radgas and disadvantages for governments in
involving an international organisation in suchamtentious emotional issue; and initially there
were few takers and some outright refusals. Fampte, the French government refused joining
the project for a dozen years, preferring to belighat the lack of education, training and
improved housing was at the heart of the unemploympeblem. When it finally joined in 2004
(see Cediey and Foroni, 2007), the riots of seammkration youngsters in thanlieuesthat
entailed a national state of emergency were onpiyea away. And the German government, after
a local NGO presented in public the results ofstékat it had conducted (see Goldbetgl,
1996), called a press conference next day to deay Turks or any other ethnic group
encountered significant discrimination. The projeas difficult for the Office and painful for
the governments. Still, some European ministrielstmour were prepared to fund the Office’s
activities that were run on a shoe-string budget.

A Dutch professor of criminology refined a methautpt (Bovenkerk, 1992) that | had first
learned of as a young researcher in England, esfeiw as practice tests or situation testing,
which in essence had two identically qualified pess— one a national, the other a first or
second-generation immigrant — apply for the sanoawey. Practice tests, instead of replicating
attitudes and socially desirable answers, reveaagers’ or employers’ actual behaviour when
contacted on the phone, after glancing at CVs attesr applications or during job interviews.
There was clear evidence of discriminatfdn. Depending on the country, first or second-
generation immigrants had to make between 3 antthi€s as many attempts as nationals to be
considered for a job.

® For the Secretary-General’s input report to thghHevel dialogue, see
http://www.un.org/esa/population/publications/itgréport/Int_Migration_Report.pdf.

% See, ILO, 2004c, pp. 105.

% The Office’s activities concerned with migrant wers — not only those concerning discriminationsioas —
were fairly regularly reported to the GB's Discrivaiion Committee and, when this Committee was abetl after
the demise oépartheid to the GB's Committee on Legal Issues and Intemmal Labour Standards, starting in
1994.

%" The first set of tests is summarized in ZegerBei#, 2000. Tests were carried out under Offiosgices in
Belgium, France, Germany, Italy, the Netherlangsisand Sweden. The Office’s methodology was atsal by
independent researchers in Denmark, SwitzerlandtentdS. Country data can be accessed in worlkipgpform
at http://www.ilo.org/public/english/protection/nmant/publ/imp-list.htm.

29



Actual impacts have been positive, with some exoapt In Belgium, for example, the tests
have been credited with shaping the 2003 nati@valdnd regional measures adopted in response
to the European Union’s Directive on racism (Colusrective 2000/43/EC of 29 June 2000);
the national labour inspectorate added the detectib discrimination to its training and
monitoring activities; the three national trade amifederations engaged in campaigns against
discrimination; and the national federation of eoyers elaborated a code of pracfite.
Furthermore, officials of the European FundamemRmhts Agency (formerly the European
Union’s Monitoring Centre on Racism and Xenopholiaye discussed with the Office whether
practice tests could be used to monitor progress twne in EU member States. In France,
however, theConseil constitutionnahterdicted as recently as November 2007 the ciodlie by

the government of data pertaining to racial or ietlonigin, presumably in the conviction that this
would not help French workefS. At the level of private enterprises, on the othend, leading
French firms have embraced the notion that “diterenakes good business”. For example
Adecco, a world leader in human resources and #jerrtemporary work agency in France, has
started using the Office’s methodology of practiests to check on its own recruitéfs.

5.3 Expert meetings, no new or revised standards drdiffering multilateral frameworks

Looked at in terms of skill distribution, migratietreams have increasingly taken on the shape of
a cocktail or hour glass — disproportionate voluiiethe top and bottom. Migrant workers at the
bottom have been buffeted by globalisation’s deliaguy and anti-interventionist dimensions
where they have not been rendered unemployed kgdteological dimension and thus more
desperate in searching for work. The Office, awaréhe lack of enthusiasm by governments
and employers for further standard setting in figkl, especially after the UN convention’s ten
years of gestation, nevertheless felt that it shatlempt to put down markers for the protection
of the most vulnerable groups of workers, albeittiie form of soft law, before national
legislation and practices would totally succumbgtobalisation’* Hooking its initiative on a
1992 Conference Resolution concerning the roléheflLO in the protection and promotion of
the rights of migrant workers and their familiespaper eventually reached the GB in March
1996 (GB doc., March 1996, 28%essionGB.265/ESP/R which proposed to hold a Meeting of
Experts focused either on revising standards ovwnerable migrants and abusive recruitment
by private agents. The GB opted for temporary amtg and private recruitment agents. The
Meeting of Experts, held in April 1997, elaboratéyl guidelines concerninginter alia,
accommodation, terms of employment and social #gcuwf migrants in time-bound
employment; (ii) special protective measures forkeos recruited by private agents; and (iii) a

%8 Council Directive 2000/43/EC also embraced thétiski of the burden of proof from the victim to therpetrator
of discrimination in civil law cases that was ségrthe Office as a necessary tool in redressingridignation in
employment (see Kulke’s contribution in Goldbetaal, 1996).

%9 See http://www.conseil-constitutionnel.fr/decis@®07/2007557/2007557dc.htm.

For a contrast, see Hamid Senni’s article “Franb&lglen discrimination” in thénternational Herald Tribungl3
December 2007, which followed hard on the heelnofther outbreak of anger in thanlieues He relates how his
name and skin colour prevented him from gettingeedt job in France despite four degrees, includmyIBA, a
few years of management experience in top Europeampanies and command of four languages. He was
eventually offered a job selling vacuum cleanermsrdo-door for six months but left for London anawheads a
diversity consultancy firm.

0 See http://www.adecco.fr/adeccott/6_a_propos/esgaesse/communique_pressel.aspmuniqué de presse
10/03/08.

" The most vulnerable groups were associated witipéeary migration schemes, i.e. seasonal workpessial
purpose workers, cross-border service providersedisas trainees and students who work, see ILO719
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new facility in the form of pattern or practice dies of the exploitation of migrant workers not
falling under Convention-based procedures. The &florsed the guidelines (GB doc.,
November 1997, 270SessionGB.270/5 pp. IV/4f). The new facility has never been ftise.

Shortly afterwards, the general-survey procedurs s&t in motion. A “general survey’ is
entrusted to the independent Committee of Expentshe Application of Conventions and
Recommendations on the basis of answers by ndgingticountries to a questionnaire and the
information in Office files regarding laws and piiaes of ratifying countries with respect to
Convention Nos. 97 and 143 and their accompanyiagoRmendations. The Committee of
Experts’ report to the Conference concluded that@nganisation’s standards, even though they
contained a few outdated provisions and had a f&ps,gwere “still valid today” (ILO, 1999, p.
246). It saw two options: One would be to keep éResting instruments and to cover gaps
through protocols; the other would be to revisarthe various ways. When countries’ political
representatives discussed the Committee of Expeqsrt, many different views were aired, but
a majority favoured a broad discussion on the suibgg migrant workers generally (see
Conference, 1999, 87Session, pp. 23/46ff). In March 2002 the GB finagreed to put the
item on the agenda of the 2004 Conference.

Shortly before the general discussion on migratamk place and amidst the upsurge of interest
in various parts of the world, another independsmdy made its voice heard in this field, the
World Commission on the Social Dimension of Globation, which was established by the
Organization in 2002. Its report of February 20@tiched importantly on questions of
international economic migration, large passag#isateng the handwriting of Indian economist
Deepak Nayyar. The World Commission called for thiéiation of a “preparatory process
towards a more general institutional framework floe movement of people across national
borders. This means a transparent and uniformmeydiased on rules rather than discretion, for
those who wish to move across borders. The ultirmbjective would be to create a multilateral
framework for immigration laws and consular pragsicto be negotiated by governments, that
would govern cross-border movements of people. Taild be similar to multilateral
frameworks that already exist, or are currently amndiscussion, concerning the cross-border
movement of goods, services, technology, investmedtinformation” (ILO, 2004b, p. 995.

By the time the World Commission’s report was psitdid, the Office finished its input report for
the June 2004 Conference (ILO, 2004c). That repeas able to refer to the World
Commission’s views on migratiofb{d., p. 129); and it mentioned the “need for an im¢ional
regime based on the rule of law, that establisheminton parameters for all, clear
accountabilities, and mechanisms for reporting amshitoring” (bid., p. 127); but it was
otherwise unspecific. Its most specific proposaitially related to standard setting, where the
questions of the revision of existing instrument&laboration of new ones were raisésd;, p.
96f).

2 Elsewhere the report states: “A major gap in timeent institutional structure for the global ecomois the
absence of a multilateral framework for governing tross-border movement of people. The GATS ‘M&de
provision is restricted to the temporary movemdrstepvice providers and covers only a tiny fractidrthe cross-
border movement of labour. There are also a numbieternational conventions which seek to protaigrant
workers and combat trafficking in people. However,comprehensive multilateral framework existstfa cross-
border movement of people. This is a serious omisgiLO, 2004b, p. 95). It is noteworthy that theferences of
the World Commission are to people rather than amigworkers in the narrow sense, suggesting thadion of
self-employed, independent professionals and keg ilie. categories that | would subsume undeteha economic
migration.
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At the 2004 Conference, the employer group dismlage clear attitude: It did not want
governments to ratify Convention Nos. 97 and 148jd not want the ILO to promote them, let
alone revise them or elaborate new standards;nteglato assign them to the dustbin of history
and have them replaced by a non-binding multilhfeamework which takes account of national
labour market needs (see Conference, 200%, S&ssion, pp. 22/1ff and 26/25ff). The worker
representatives, who believed in the continuedveglee of the Organisation’s migration
standards and 1997 guidelines, intended to latchoothe World Commission’s ideas of a
multilateral framework. But the workers had to swwith the stream that carried a framework
which was different in form and content. To saseef the workers insisted that it be rights-
based and called for the establishment of a nemam®ent committee of the GB on migration, a
suggestion that was not supported in 2004 excepthbygovernment of migrant-sending Sri
Lanka. In general terms, while a number of deviel@pemigration countries’ governments
tended to side with the workers, many immigratiourdries’ governments were closer to the
employers, with much variation in between. Theegoments traditionally most reluctant to see
ILO involved in migrant workers questions — Aus@alCanada, the UK and the US — essentially
supported the employers but went as far as doultiegOrganisation’s mandate to create a
multilateral framework on international labour nagon. The main outcome of the Conference’s
discussions was a plan of action that included“tleelopment of anonbinding multilateral
frameworkfor arights-based approacto labour migration which takes accountadfour market
needs proposingguidelinesandprinciplesfor policies based ohest practicesandinternational
standards — a typical international drafting compromise waihigives something to everybody.

The further elaboration of tHerameworkwas entrusted to the GB, as was the establishafient
permanent committee on migration. The Office’suinpaper to the autumn 2004 meeting
refrained from asking the GB to set up another cdatembut proposed a Meeting of Experts to
flesh out the non-binding principles and guidelit®8 doc., November 2004, 298essionGB.
291/3/7). Although one receiving and one sending coustrgbvernment (Brazil and the
Philippines) now spoke in favour of a new committée GB gave short shrift to the idea and
convened a Meeting of Experts. Working on yet haotOffice text, the Experts in October-
November 2005 drafted aimO Multilateral Framework on Labour Migration: Nebinding
principles and guidelines for a rights-based apmiodo labour migrationand the GB decided
in March 2006 that thiframeworkshould be published and disseminatéd.

What marks could one give to this laborious andetomes tense process? Good marks as far as
the content is concerned, which can be a souréefafmation where information is lackird;
pass marks as regards the non-binding nature sfitistrument, which bears globalisation’s
unmistakeable imprint; bad marks if one compares Rlamework with what the Global
Commission had in mind when it proposed a “premayaprocess towards a more general
institutional framework for the movement of peopleross national borders ... based on rules
rather than discretion” (ILO, 2004b, p. 99).

3 The GB paper on theramework tabled in its Committee on Sectoral and Techriibeétings and Related Issues,
contains still more observations by Experts ande®less on the outcome of the discussions leading it GB

doc., March 2006, 295SessionGB.295/STM/3/2(&Corr.)) For the actual text of tHeramework see 1LO, 2006.

" However, the Office would have to run with it, whiis an unthankful task in the age of abundandefofmation.
Even the follow-up mechanism, which urges the GBetaew periodically the progress made in the impatation
of theFramework- a first review is scheduled for the GB’s Marc92 Session — will sooner or later peter out in
the absence of a special GB committee.
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6. Where does the future lie?

The protection and related policy issues that lmemme exceedingly contentious since the early
1970s concern chiefly foreigners employed at th#obo of the skill range, i.e. those most easily
exploited by unscrupulous employers or intermedgri What is generally lacking today is
decisive and sustained national political will totect rather than international prescriptions and
proscriptions. If one were to superimpose uporhnedloer and convert into a single standard the
Organisation’s Conventions and RecommendationsDtfiee’s guidelines to protect migrants in
time-bound employment and those recruited by peiagents, the UN’s convention on migrant
workers and the recent protocol to prevent, sugpisd punish trafficking (the so-called
Palermo protocol), migrants most in need would ergdequate protection, including women,
illegals and trafficked persons. The only problsm- there would be very few takers and no
comprehensive implementers.

Each period of world history pursues particular lgoa specific ways. Protection through
standard setting is not a goal of contemporaryajlsation. Which migration goals, then, should
the ILO pursue in the years aheadPnprove migration statistics? That is the UN’s
responsibility. Run an information service, especially on abus@$¢@0s are much freer to do
this.”> Provide technical cooperation?Certainly, an international organisation shouldags
respond to the needs expressed by its membersg rfi®iney”, however, is unlikely to be
forthcoming in this area; and important impactsdtém occur only when countries change from
autocratic or similar regimes to democracies or r@hthey face emigration or immigration
questions for the first timeNetwork? Networking is an activity, not a goal. Networgiand
alliance building is necessary and can be useBult there are many more beckoning networks
than the Office has specialised staff; and the evatialliances to the Office and its political
constituency is a function of the degree to whioh IO is at the hub of the wheel rather than a
fifth wheel on the wagon.

An institution is relevant and useful when it end@s an important goal or champions a current
“cause”. Three come to mind: (i) fighting illegaigration and employment; (ii) creating decent
work to provide more domestic alternatives to pqmrople yearning for employment
opportunities abroad; and (iii) pursuing the idéa dinding multilateral framework but pitching
it at top rather than bottom skills. lllegal migom and employment are subjects where
governments won't accord a significant role to gllobrganisations unless it is a police role; and
that is something the ILO should never be assatiai¢gh. Creating decent work for all is the
main aim of the ILO everywhere; but the emigratadriow-skilled is no longer limited to a few
countries and selected regions — it is a global @nduitous phenomenon today and is outside
the effective reach of a body such as the ILO. régards a multilateral framework of the kind
envisaged by the World Commission on the Socialddision of Globalization, it remains still-
born if the implicit or explicit objective is to de the movement of unskilled or low-skilled
workers from poor to rich countries. One can niseadbout the contrast between free-flowing
highly skilled workers and the restrictions placed unskilled or low-skilled workers, one can
theorise about the economic advantages of suchhamss; and one can underpin it with

> See e.g. “Migrants” under Human Rights Watch gi:Htvww.hrw.org/doc/?t=migrants, and “Refugees and
migrants” under Amnesty International at http://wxamnesty.org/en/refugees-and-migrants. The Offige at the
hub of the information network on internationaldab migration during the inter-war period and foxlile even
after World War Il. Its subsequent sidelining bagen one of the long-term effects of the setbadOsfL-52.
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demographic arguments, but one cannot convincecaahtries’ governments — or their workers’
organisations — to enter into a global agreemetitabend.

More political mileage might be expected from a-&vp approach — provided there is no violent
reaction to globalisation in the years ahead thatild entail highly protectionist policies and
provided the sterility of the GATS Mode 4 modelaisoided’® A top-end perspective would
focus on the liberalisation of the movement of kinghly educated or highly qualified or some
such categorisation involving, for example, proi@sals, engineers and similar types of
economically active persons, and this regardlesshether they are service providers or wage or
salary earners or whatever their status mightTiee easiest, but not the only, model is to specify
the occupations to be liberalized, as was done5forcategories ranging from accountants to
zoologists under chapter 16 of the North America@eFTrade Agreement. Migrant-receiving
countries’ fears of being flooded by, say, Indiaugiaeers could be assuaged by a requirement to
depart if highly qualified foreigners have no catrof regular employment within three months
of entry or obtain no licence in their professiaroocupation within six months of entry or some
such limitations. The multilateral framework shebubt be a subterfuge immigration system; and
countries would continue to administer their triadial entry, employment or residence laws and
practices; but they ought to admit selected categoof non-nationals without quantitative
limitations, queuing or prerequisites such as wiag® commitments by domestic employers
prior to migrants’ entry. Small and medium-sizer&leping migrant-sending countries’ fears of
losing their best brains could be calmed by adgigimem to stay outside the system, at least
temporarily. Their citizens would then have to meene the quantitative or qualitative entry
hurdles that countries participating in the scheweld maintain, tighten or erect towards non-
participating countries. Consequently, the freedofitmovement of participating countries’
citizens would have the effect of reducing somewthatbrain drain from countries not joining
the system.

Such a multilateral framework could be negotiatettar ILO auspices like any of the
Organisation’s Conventions, i.e. with the partitipa of employers and workers. It should then
be submitted for ratification to the appropriatethauities like all Conventions, affording
participants time to adjust laws and administrajwactices. Acceptance should reciprocally
commit all countries to the same liberalisation.mAltilateral framework of this kind would not
be supervised like normal Conventions but couldtinistered by a special body outside the
ordinary ILO, though under its auspices, as isdase for the Turin Centre or the International
Institute for Labour Studies. Later protocols cbwnlarge the scheme’s scope to further
categories, such as business visitors and intrgzaoyn transferees possessing documentable
skills, irrespective of whether their stay is temgry, service oriented or whatever. Accession to
a protocol would, of course, presuppose ratificabbthe basic Convention.

To have the ILO play an important role in the migna field by operating this kind of
multilateral framework would require a number ogparatory studies by the Office at national,
regional and global level, including on brain drgirestions, followed by extensive consultations

" GATS Mode 4 was conceived by advanced countriesfasility for the temporary cross-border employinef
contractual service suppliers, intra-corporatesfarees, business visitors and the like (irrespedaf the skills
involved), that is, of groups in which these coigshave a comparative advantage. Developing deantiew it as
an opportunity to move large number of low-skiltrdunskilled workers across borders, for exampléén
construction sector, that is, of groups in whichska countries have a comparative advantage. akiptactically
resulted in a stalemate and very little movemerarmf kind.
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and alliance-building. This could — and should-b@one without detriment to the fulfilment of
the Organisation’s protection mandate in termsupksvising the application of Convention Nos.
97 and 143 and in terms of continuing the Officgtgk on discrimination.
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