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Preface

This Discussion Paper forms part of a set of ssugrepared in the framework of the IILS
project “Labour law and decent work in low-incomettsgs”, which is examining the
effectiveness of labour law in protecting workearghie developing world.

A significant number of workers fall outside theope of labour law eithede jure or de
facto throughout the world. Changing patterns of productnd work, a weakening regulatory
role of the national state over the socio-econoggibere and diminishing capacity of trade
unions for collective representation have beentifled as major challenges to the protective
function of labour law today. Globalization, in ig®cio-economic, political and ideological
dimensions, is considered as a key determinantaxfet challenges. The implications of these
developments for labour law are the subject ofelyi debate in the scholarly community.

The intention of the project is to contribute téstbngoing reflection from the perspective
of developing countries. The above analysis appeas relevant to their realities. However, in
the developing world the limited scope and applicadbf labour law is of course not new. The
papers prepared in the framework of this projegb mad examine both the “old” and persistent
factors and the more “recent” factors underlying timited coverage and problems of
compliance and enforcement in the South. They dendhe legal, social, economic, political,
ideological and cultural context in which labouwldevelops and operates in different regions of
the developing world, taking into account globalgional, national and local dimensions. The
papers also critically review some of the respord®geloped to enhance the application of
labour law and broaden the scope of protection.

The present paper is one of six Discussion Papéishwireat different aspects of this
question.

The paper by Rachid Filali Meknassieffectivité du droit du travail et I'aspirationla
travail décent dans les pays en développement:guiie d’analyse proposes an analytical
framework for understanding the persistent reasfamsworkers’ limited access to legal
protection in the developing world and examinesitfygact that globalization is having

Three papers examine old and new challenges féaihuyr law as a tool to promote social
goals from specific regional perspectives. Theyp &sk at the approaches developed to address
these challenges. Moreover, special attention vergito the effectiveness of labour law in
promoting one specific social goal, namely gendguadity. These papers were prepared by
Graciela Bensusarma efectividad de la legislacion laboral en Américatina, Colin Fenwick,
Evance Kalula and Ingrid Landauabour law: A Southern African perspectiand Kamala
SankaranLabour laws in South Asia: The need for an incleigipproach

The paper by Jan Theron, Shane Godfrey and Margdigser: Globalization, the impact
of trade liberalization, and labour law: The cast South Africadeepens the analysis of the
impact of globalization from a more sociologicalrgmective. It notably focuses on the
relationship between trade liberalization and lablew and presents South Africa as a case
study.

The present paper by Adelle Blackdttade liberalization, labour law, and developmeft:
contextualizationis a literature review that emphasizes institwloanalyses of trade law, and
explores some of the linkages with the developniiggrtature. The author contends that the
development of trade law needs to be appreciatddniiis historical context to understand its
intimate relationship with labour regulation in thrth and labour commodification in the
South. She adopts the perspective that from a legnstitutional perspective, the relationship



\

between trade liberalization and labour law wasestablished autonomously along free trade
principles; rather, it was constructed by statdoacand embedded in social institutions in
industrialized market economies of the North dutimg 1950s — early 1980s. The same was not
generally true for many low income states in thatBo

The author maintains that contemporary challenge$albour regulation in the South
therefore warrant less deterministic analysis af tmpact of trade regulation. The study
considers labour regulatory experiences in MexiAKTA), CARICOM, Mauritius, Cambodia
and the Republic of Korea to argue that the refstigp between trade liberalization and labour
law must be understood as constantly re-construateass governance levels and with a view to
forms of distributive justice beyond national bade

The author is grateful to Me. Sabaa Khan, an LLcikhdidate at Université de Montréal,
for her excellent research assistance. She thamkbaihesh Tekle and participants at the
International Institute for Labour Studies’ workshon “The effectiveness of labour law to
promote social goals in low-income settings” (GeneX5-26 October 2006) for their helpful
comments on a presentation linked to this paper.

Adelle Blackett is Associate Professor and WilliBawson Scholar at the Faculty of Law,
McGill University in Montreal, Canada. Her reseamhd teaching focus on labour law and
international trade law, with an emphasis on pdsteal approaches to development and
identity. She is the convenor of the Labour Law &elelopment Research Network, and a
research co-coordinator for the Interuniversity @=on Globalization and Work (CRIMT).

Gerry Rodgers
Director
International Institute for Labour Studies



Introduction

This literature review emphasizes institutionallgses of trade law, while engaging some
of the development literature. It focuses in someses on what the mainstream literature may
be seen to neglect, but in doing so considersftbat a legal / institutional perspective one
appreciates that the relationship between traderdlization and labour law is constructed,
shaped, redirected by state action. It is not thereomous market, but rather economic activity
embedded in social institutions, institutions whieére constructed with a hermetic vision of the
scope for national public policy in industrializethrket economies of the North. Not only must
the development of trade law be appreciated wittnhistorical context to understand its
intimate relationship with labour regulation in thrth and labour commodification in the
South. The contemporary challenges to labour réigulén low income settings of the South are
also ripe for a less deterministic analysis of ithpact of trade regulation once contemporary
regulatory action is considered broadly, and acgmsgernance levels. It is argued that the
relationship between trade liberalization and labaw must be understood as constantly
reconstructed across governance levels and witlkva to forms of distributive justice beyond
national borders.

1. The foundations of multilateral trade: Embedded liberalism
and the convenience of colonialism

There is a familiar account of the constructioritef international economic order, and the
foundations of multilateral trade. It reminds uatthand in hand with the construction of the
international economic order was a “double” movemembedded liberalism policies that
enshrined social citizenship rights, social welfargittements for the paradigmatic workers in
the North in exchange for the progressive libeation of the economy (Polanyi, 2001, pp. 79-
80). Social policy remained domestic. As Ruggied@argues, “national economies, engaged in
external transactions, conducted at arms lengthculd be] mediated at the border by tariffs
and exchange rates, among other tools.”

An important piece of Polanyi's account which iseof overlooked was the importance of
colonial exchange, not only the extraction of godost the commodification of the labour
power of colonial peoplesWhen liberal trade was negotiated in the Havanaf@ence and
enshrined in the General Agreement on Tariffs aradid in 1947, colonialism faced intellectual
challenge, but remained very much alive. Althouperé were some developing countries
present and able to negotiate some attention tpdk#ion of less developed regions (notably
Brazil, Chile, China, Cuba, India, Lebanon and W@on of South Africa), most were still
subsumed as part of the territories of the mairtracting parties of the General Agreement on
Tariffs and Trade (GATT).

For many of the industrialized nation states ofdper entering the GATT at the end of
World War 11, colonial preferences enabled them cantinue a pattern of exchange (or
unidirectional trade) between its colonies andnttegropolitan territories. Through the extraction
of raw commaodities — and through the commodifigatdd the labour power of colonial peoples
— these nations could afford to build up embeddwetal policies. Although exchange between

! Polanyi's account by contrast is replete with gses of colonial exchange, the violent impact eftilrn to a market
economy on colonial peoples, by forcing them tbtbelir labour power. See in particular PolanyiQ20171ff.
2 Opened for signature Oct. 30, 1947, 55 U.N.T.S. 18
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colonial territories and the metropole were seletyi open to the movement of (primarily)
goods, borders for distributive justice in termsyéerally of citizenship remained closed in the
metropole. Preferences accorded to former colonidsch served to retain colonial trading
patterns, were considered to be “an expressionooenm imperialism?

The important exceptions are the basis for thedibieade challenge and are at the core of
the unsuccessful initiative to establish an Intdomal Trade Organization in Bretton Woods
alongside the International Bank for Reconstructiand Development (IBRD) and the
International Monetary Fund (IMF). The intellectadlallenge came most vociferously from the
United States, which was (for the most part) ndoraner colonial power but rather a former
colony. Colonial preferences formed the basis dirtinsistence on non-discrimination
principles, which are the cornerstone of the WTGtey toda$ Non-discrimination in trade
was consonant with a US view that the least possibterference with the free market
mechanisms should be promoted. Beyond this idemdbgionsonance with the land of laissez-
faire (England) was also the fact that the US hecbime post-1918 a major exporter of mass-
produced industrial products. However, these prisdwere vulnerable to tariff preferences and
other trade barriers. The US realized that its agtitipe advantage would be lost were it not able
to guarantee equal access to foreign markets. Aarbtsassador to the GATT Richard Gardner
has convincingly argued, the US was “reluctantl&y @n Imperial role” (Gardner, 1956, p. 17)
but challenged what was referred to as the “fictidnempire” which served to justify their
“exclusion from extensive areas of the earth’'s eef (Culbertson, 1925, p. 192). It is no
surprise, therefore, that Wilson’s third of his Rdints coming out of WWII was explained as
ensuring that “every nation remained free to defteerits own economic policy EXCEPT in one
particular, that its policy must be the same fdragher nations, and not be compounded of
hostile discriminations between one nation andla@dt{Gardner, 1956, p. 17).

The Havana Charter was a lengthily-negotiatempromise document, between
industrialized countries and developing countriesparticular, M'Rini notes that it did not
explicitly contemplate how to reduce the dividevetn revenues of inhabitants of developing
countries and industrialized nation stat@ut this is hardly surprising. The logic of libkring
access to markets was precisely to encourage acypart form of development, the
industrialization of national economiewith a view to fostering deeper trade and as altes

3 See Culbertson, International Economic Policiesi(Nerk, 1925) at p. 192, as cited in Gardner, 1956.,8.
4 The principles are also central to the law of riméional arbitration, for different historical smms. See Anghie,
2004. Anghie argues that
[tlhe right to trade' and the assessment of nom{E®an government in terms of its recognition ef th
right to trade has been a continuous theme in ig@ptine. When companies such as the British East
India company, exercising sovereign rights, adnené the territories of non-European peoples, they
established systems of law and governance that eiezeted at furthering the commercial relations
that were the vergine qua nonof their existence. Commerce and governance wetemaoely
complementary but identical: a corporation exertidee power of government. The governance of
non-European territories was assessed principallhe basis of whether it enabled Europeans to live
and trade as they wished. Thus, according to Westlaon-European states were uncivilized unless
they could provide a system of government 'underptfotection of which... the former [Europeans]
may carry on the complex life to which they haveerbeaccustomed in their homes'. If such
government was lacking, Westlake argued, 'governrsieould be furnished'. Capitulation systems,
protectorate arrangements and outright conquesd cemedy the situation.
Ibid. p. 252.
® It was the culmination of three years of preparatind eighteen months of negotiation. See U.Safeent of
State, Pub. No. 2411, Proposals for Expansion afdMoade and Employment 8 (1945), cited in WTO94.9M'Rini
notes the limited developing country participatairthe preparatory level (Brazil, Chili, China, Cubai&, Lebanon
and the Union of South Africa alongside eleven stdalized countries), but the greater participatiof Latin
American, Middle Eastern and Asian countries atHlawana Conference. The U.S.S.R. declined to paatieifSee
M'Rini, 2005, p. 26.
®Ibid. p. 27.
7 See Article 1, Havana Charter.
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reducing income inequality. A relationship betwegnployment and trade policies was “widely
appreciated®in policy circles, and explicitly contemplatedtire Havana Charter; indeed, even
a “social clause” was envisaged in Chapter Mhe Havana Charter specifically embraced
standards of living and ensured full employment aarge and steadily growing volume of real
income’?

The latter principles were retained when multilatdrade was ushered in not through the
Havana Charter and the ITO that it would have egkabut rather through a self-executing
agreement between “contracting parties”, the GA¥ithout a permanent secretariat or a clause
on unfair labour conditions (Mc Rae, 1996, p. 118)this sense, the world trading system has
not inherited free trade in the strict economian®r It was meant to foster greater trade
liberalization, progressively, over time. The GAlfitiative sought to prefer a rules-based
system of multilateralism over pure power politidackson, 1997, pp. 1-2). Yet McRae has
noted that “unlike other international organizatiomhich surrounded themselves with lawyers,
lawyers were notably absent from GATT, indeed wadten not welcome, and the role of law in
dealing with the economic relations of States wastroversial” (McRae, 1996, p. 13). The
world trading system has progressively been “retooted” according to Gardner to favour
world trade rather than preferential trade (Palmé&®96).

The key political compromise inherent to managexdidr operated within a rules-based
framework that stressed non-discrimination prirespsuch as most favoured nation status and
national treatment, that preferred tariffs ratheant quantitative restrictions (quotas), and that
promoted transparency (part of the justificatiom fariffs over quotas). But the optimistic
account of the reality of the system was that ivetbprogressively, inexorably forward along
the bicycle theory: According to Jagdish Bhagwdlie GATT mechanism and series of
negotiated rounds require you to keep pedalingparwill fall off (Bhagwati, 1988)*

While pedaling, developing countries are incredsgichallenging whether the direction of
liberalization leads to the promised results, ashened in the decade-old World Trade
Organization. In addition to the GATT objectivebe tpreamble to the Marrakech Agreement
considers “sustainable developméhtbne of the underlying goals of world trade. Yee th
existing trade bargain calls the ability to accastplthose aims into question. This is starkly
witnessed in the current Doha Development Roundhagfotiations, considered by Director
General Pascal Lamy to be imperiled. Accordingh® $unday Telegraph, Lamy argued “[iln a
stinging rebuke to Western leaders ... [that] thebgldrading system ‘disfavours developing
countries’ and that some existing rules are ‘rertsiahcolonialism™ (Halligan, 2006).

8 Gardner, 1956, pp. 104-106.

® The Havana Charter proclaimed that
[tlhe Members recognize that ... all countries haveomamon interest in the achievement and
maintenance of fair labour standards related talystivity, and thus in the improvement of wages
and working conditions as productivity may permihe Members recognize that unfair labour
conditions, particularly in production for exportreate difficulties in international trade, and
accordingly, each Member shall take whatever actimy be appropriate and feasible to eliminate
such conditions within its territory.

US Department of State, Pub. No. 3117, 1948. SeeHédnsson, 1983.

10 See GATT, preamble. See also Blackett, 1999, 3ur@oHm. Rts. L. Rev. 1, pp. 5-8.

1See also Wolf, 2004, p. 55 noting how nation statésntarily abide by panel decisions on “complssties relating

to tariffs, schedules, procedures, matters to wtiiehgeneral public does not usually direct itsrgton.”

12 preamble, Marrakesh Agreement Establishing thddWaade Organization.
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2. Theinherent tension between trade liberalization, labour
law and the role of the contemporary state in post-colonial
developing economies

Multilateral managed trade and “free trade” argextttio essentially the same justification
in that they reduce most obstacles to the moveofggdods and capital. The inability to provide
a liberal régime for the movement of persons iseg &xample, however, of the distinction
between managed trade liberalization, and “freglder It is of particular importance to
developing countries, whose traditional commodirpats (raw goods) are situated in the most
distorted sectors, and who face a further myriadomistraints when its often abundant factor of
production, its human labour supply, is restricfe@m moving as well or forced to move
clandestinely under desperate, dangerous, andéntieonditions? The movement of persons is
an often overlooked element of the discussion, whsignificance is underscored by Bernard
Hoekman and Alan Wintéf.lt does not mean that simply because the moveofepérsons is
liberalized, people will in fact migrafé.Rather, it means that analyses of the impactaufetr
liberalization on employment and the regulationaddour need to consider those workers who
may fall beyond the purview of citizenship-orientedlicies, yet whose labour force activity
(formal or informal) tends to service the often skilled export economyf This topic is of
particular concern to developing countries, fromalhworkers tend to migrate.

Another recently addressed distinction between gethdrade and free trade that is of
significant interest to developing countries was GATT's Multi Fibre Agreement (MFA). It
first entered into force in 1974 as a “temporary@asure but was repeatedly renegotiated to
ensure quota-based restrictions on trade to wamtor, and synthetic fibres on entry to
countries like the EU, Canada, Norway and the dn8tates. In addition to falling short of the
transparency principle, the MFA contravenes the G&most favoured nation principle and in
particular discrimination against developing coiasr against whom the quotas were applied
almost exclusively by the time the fourth renegetiaMFN finally expired in 1994 (Kyvik
Nordas, 2004, p. 13). The Uruguay Round Agreementeaxtiles and Clothing (ATC) was a
transitory regime, which phased Huthe conditions of GATT’s Multi Fibre Agreement for
Canada, the EU, Norway and the United Stitesd was itself terminated on 1 January 2605.
Currently, textiles and clothing are integrateditite main multilateral trading framework.

The persistent contemporary challenge to multigtérade — to renegotiate to reduce
protectionist policies put in place by industrializcountries to safeguard their own markets —
still remains. Since the successful negotiatiothefcomprehensive Uruguay Round agreement
as a single undertaking that imposed strict digedsl on developing countries including in a

13 As Polanyi poignantly observed about the raw ingilons of the “commodity character of labor,” i§tnot for the
commodity to decide where it should be offeredsfale, to what purpose it should be used, at whe¢ ftrshould be
allowed to change hands, and in what manner itldHmeiconsumed or destroyed.” See Polanyi, 20018%.

14 see discussion of Hoekman & Winter’s work, infrboekman & Winter (2005) add that the topic has Ieén
studied sufficiently. For an assessment of the mmareg of persons within the confines of existing titateral and
regional trade arrangements, see Mattoo & Carzaaitg, 2003.

15 The limited movement of persons as recognizedragdlated in the EU is an example that most pedpl@ot
migrate. Arguably redistributive factors to builéaker economies were a significant factor.

18 n the case of migrant domestic workers, theiradpctive labour subsidizes the formal economyvitgtof often
“higher-skilled” workers.

71t has been noted that the phase out by stagesatfsr slow, with a tendency by states to integmbducts for
which quota utilization had in any event alreadgreather low, and to make extensive use of safdgu@asures
(Kyvik Nordas, 2004, pp. 14-15).

18 Eleven other countries decided to apply GATT 198&s directly to integrate their clothing and texsectors
(Kyvik Nordas, p. 15).

19 Art. 9, WTO Agreement on Textiles and Clothing,n&x 1A of the Marrakesh Agreement Establishing\eld
Trade Organization.
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range of new trade issues, industrialized markenemies have themselves come under
significant criticism for retaining trade policidisat allow significant subsidization of their own
markets. Certainly, the contradiction is flagraltis seen most starkly in market access for
developing countries’ agricultural produés Agricultural protectionism, although not a
straightforward “win-lose” situation from a Nortto®h perspective, is a strong reminder that
while developing countries are often dependent olate prices in single commodity trade,
industrialized countries heavily subsidize the piitbn and export of their agricultural
products. In so doing, industrial economies preserwstandard of living for their agricultural
producers (their “citizens”, at leaStthat respects what economist Max Corden argudiseis
“conservative social welfare function”.

The income-maintenance justification for preserviitizens’ standards of livings — even
when it entails maintaining trade tariffs for mahan a temporary period — resides in the view
that it is “unfair” to allow real incomes to be reskd significantly without unavoidable or
particularly compelling justification, although @eamn has argued instead for forms of adjustment
assistanc& Indeed, Corden acknowledges that some protectigmiticies introduced in
response to the conservative social welfare fundtiad a trade diversionary, and redistributive
function that privileged regions in the North oteose in the SoutH.

An analogous but distinct analysis would considiet state labour deregulation is a form
of subsidy, which is quite the opposite to a nesxitaal trade theoretical approach that would
view labour standards like most other forms of goActivity that is not a spur to trade as a form
of trade distortiord? An analysis of subsidies in this context encapesalshe concern that full
economic liberalization could lead to dramatic deses in the standard of living of workers in
the North®

While in the post WWII period into the 1980s, p@® linked to embedded liberalism
ensured that industrialized countries could provsdeial welfare systems including labour
regulatory mechanisms that offered protection t worker-citizen, the case has not been the
same for developing countries. Rather, for develggiountries, the “privilege of cushioning the
adverse domestic effects of market expostiraias never theirs. As Ruggie observes, “[tlhe
majority lack the resources, institutional capaditgernational support and, in some instances,
the political interest on the part of their rulialites.”®” And of course, the embedded liberalism
model in industrialized market economies is deephallenged by the globalization of
production chains, technological innovations andriicial markets (Supiot, 2001).

Economic analyses like that of Bernard Hoekman Alach Winter suggest that despite
obvious deficits in the existing literatdfethe following conclusions hold. First, they iltcate
that “greater trade with developing countries vatlversely affect the low wage workers in

20 Some commentators question the significance &f ditnension and point to its multidirectional cleaea They
note that even non-agricultural market access (NAKains challenged. Only recently has one dewedpgountry,
Brazil, decided that it will extend full duty andaia free market access to 32 LDCs to its econonw."Brasil dara
isencédo de tarifas as 50 na¢des mais pobres doayiwador economico, 1 December 2006. See also Badiyeekly
Trade News Digest, Vol. 10, No. 41, available gb:Wiwww.ictsd.org/weekly/archive.htm.

21 The working conditions of migrant agricultural talsers in countries of the North fall far shorttif standard, and
are drawn upon to ensure trade competitivenessBlaekett, Sep. 2007.

22 see Corden, 1997, pp. 74-77. Note also that Cdndsrrecently argued that the protectionist casistgssocial
dumping” by LDCs is at odds with the humanitariaseceSee Corden and Vousden, 2001.

Zpid., pp. 78-79.

24 For a synthesis of the literature on this topée Blackett, 1991, pp. 52-56.

% This kind of concern does not displace, howevee, $cepticism on the basis of data suggesting itistead,
developing countries remain net importers, evelatlodur intensive goods. See Ghosh, 2003, p. 3.

26 See Ruggie, 2003.

T bid.

2 They note an overwhelming focus on trade in goaspiie the importance of services, and a failuren@lyse the
movement of persons sufficiently. See also thenthgeeleased joint study of the ILO and the WT@rs¢ariat 2007.
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industrialized nations by ‘effectively’ expandinget stock of unskilled labor, thus lowering
wages” (Hoekman and Winters, 2005). Second, thegmie that “unskilled labor has seen its
relative remuneration fall generally. Moreover, giéll premium has risen iboth developing
and OECD countries— rising inequality between the skilled and unskilles a global
phenomenon.” In other words, labour market segntient@ccurs across borders, and across the
North-South divide to capture what may be refertedas the South in the North.This
segmentation is intimately related to trade libeedion.

The gendered dimensions of this segmentation, codatiy as it touches the informal
economy, are further reminders that export-led stidlization and accompanying regulatory
choices are not neutral: workers’ identity and ustamatters’ As Hildegunn Kyvik Nordas
observes in her World Trade Organization discusgiaper on the textile industry post ATC,
models of liberalization, notably in the clothingctor, that tend to assume full employment
overlook the experience from many of the low incarnantries that established export-oriented
clothing firms: they “mobilized labour that was wiusly not in the labour force, first and
foremost women.” Economist Jayoti Ghosh reaffiritnis £xperience with respect to the South
Asian context: trade related employment may hadiferential and dynamic impact not only on
women'’s levels of employment vis a vis men, bub as the nature and quality of employment
that they occupy, and on where they may be requireebrk:

in the space of less than one generation, massifts ©f women's
labour into the paid workforce, especially in expmiented employment, and
then the subsequent ejection of older women and gwanger counterparts,
into more fragile and insecure forms of employmenteven back to unpaid
housework. Women have movedvoluntarily or forcibly— in search of work
across countries and regions, more than ever b&fore

Guy Standing (1991, p. 20) adds that with this quati mobilization of labour supply,
which includes migrants and children, there hasgl@édrto be “only a limited development of a
skilled labour force.” Several of the case studiesussed in the regional snapshots below,
notably in the case of the Republic of Korea andiiii@s, underscore the point that an analysis
of trade and employment must consequently engaggeider and ethnic disaggregation to
identify how different categories of workers ardeafed by trade policy, employment, and
labour laws.

Trade liberalization is promoted as a pragmatic maday which to increase standards of
living in developing countries over time. The preeis that global welfare will increase, and
will be redistributed by individual states. It doest explicitly contemplate reducing the
standards of living of citizens in the North, noved it require states in the North to aid
development in the South. The adjustments necessatlye North to foster greater welfare
enhancement in the South — namely the liberalinatib sectors over which a comparative
advantage is likely, namely agriculture and textitade — are forestalled as protectionist
measures are kept in place in those sectors. Y&ddyg Lee (2005) has insisted, there is a
“fallacy of composition” effect inherent in simulteous trade liberalization by all developing
countries: “without higher growth and greater markecess [notably to industrialized country

29 This notion is drawn upon by the author to captheefact that the South and the North are not bécaily sealed:;
arguably, neither can their labour law systems drenktically sealed from these impacts. But, the ali@wv systems
can replicate the segmentation, through the growifaggmalization of work in these sector. See Blagk2007.

%0 See Standing and Tokman, eds., 1991, p. 20 (ndtiag “[e]lven more than with import-substitutiorhist
development strategy has relied on low-cost fenwtbeur.”). See also Trebilcock, in Davidov and Liieg eds.,
2006, pp. 66-67 commenting on the extent of thermél economy and its gendered dimension.

31 Ghosh, 2003, p. 1. Ghosh notes the more recem wémore educated women in the IT-enabled sersémtors
crossing borders. She notes: “While such femaleratimn is still a very small part of the total,ist pointing to a
different tendency with different implications bofbr work patterns and for gender relations in bs#imding and
receiving countries.” p. 9.
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markets, on issues for example like agriculturafl¢r liberalization runs the risk of becoming a
zero-sum game that continues to marginalize manyihgome countries.” Not surprisingly, the
joint ILO-WTO report of 2007 concludes generallyorfr the existing literature that “the
employment effects of trade have differed signifibaacross countries” (p. 6).

If we acknowledge, therefore, that the trade fraorwagainst which we model labour
law’s effects is a rules-based system of managadetrit is the nature of the bargain that
determines employment levels, wage inequality ahdroemployment patterns, and labour law.
From the labour regulatory perspective, a key Hmisig that labour market regulation is not an
inherent distortion to the free functioning of timarket nor is re/deregulation or competition by
low labour cost states necessarily a form of sodiahping or unfair subsidization. In other
words, the empirical analyses capture employmeieicisf of asymmetrical liberalization that
favours industrialized market economies. This papgues that the normative ideal of trade
liberalization should actually lead to quite a e€liint outcome: fostering distributive justice
across state borders.

Labour regulatory choices, like broader public pplilecisions reflected in the negotiated
trade agreements, have an impact on trade’s ribdiste character, and that impact operates
beyond national borders. It is true that celebratedies by the OECD have argued on the basis
of abstraction that there is no economic basiddars that trade liberalization poses a threat to
core labour standard$.Eddy Lee demonstrates in his recent working papet the value of
broad generalization of the link between traderéibeation and employment is undermined in
light of sharply contrasting employment effectswestn countries, and suggests that country-
specific and contingent factors are importintrade and labour law analyst Kevin Banks
further reminds us of the perils of economic alusiva, including that it tends to assume that
regulatory standards will not have offsetting ecqoimadvantages for business either directly or
as an inextricable element of a larger social tigali or regulatory environmert.

Constructively, Hall and Soskice 2001, contend #tates may draw on their comparative
institutional advantage — which plays a significesié in firms’ decisions on where to locate and
invest — to enhance their ability to benefit frorade policies. Hall and Soskice (p. v) classify
states as either liberal market economies (USA, Alltralia, Canada, New Zealand, Ireland)
or coordinated market economies (Germany, Japaitz&land, the Netherlands, Belgium,
Sweden, Norway, Denmark, Finland, Austria). Thdsasifications have impacts on the nature
and effects of firm location decisions and formgrafovation and change. Their premise is that
“nations may derive comparative advantages frorim thstitutional infrastructure.” On the basis
of this, they argue that

[iInstead of the monolithic movement toward deragjoh that many
expect from globalization, our analysis predictsifarcated response marked
by widespread deregulation in liberal market ecoesmand limited
movement in coordinated market economies. Thigésigely the pattern of
policy across the OECD in recent decades (pp. 58-59

32 Rather, the OECD studies (1996, 2000) maintain &lsabciation rights can be seen to have enhancedse®u
Canadian economist Morley Gunderson, 2005, who @leasto the task force overviewing the reformtad federal
labour laws in Canada that “the possibility thathgigstandards can spur productivity and competiggs is based on
shaky grounds, both theoretically and empirical§€e also Sandra Polaski, 2006, arguing that pmantdes shown
to gain from trade liberalization when full emplogm was assumed actually experienced smaller gairactual
losses when “more realistic” employment assumptisase made, and arguing for an ex post analydiseofmpact of
trade policy changes on employment that considergjtiestion of net employment effects on an efglveur market
in a given country.

33 See Lee, 2005. This nuanced analysis is reaffirimate recent joint ILO-WTO study of trade and éoyment,
which Lee co-authored.

% See Banks, 2006 in the unravelling of the Canadaalt® industry, one of the significant cost beneits the
Canadian side has been the state provision of hbahhbfits — in other words, this is not one of thsts of labour
borne directly by employer packages — and thissh@sal impact on wages.
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In other words, globalization has regulatory impgacbut they are not necessarily
unidirectional, nor are they independent of labar trade) policies across undifferentiated
terrain. Moreover a range of institutions — inchglinformal ones — have an important impact
on firm choices.

Bob Hepple draws compellingly on Hall and Soski@sount to argue that labour laws
can be a source of comparative institutional achgeit Hepple argues that Hall and Soskice’s
analysis helps to explain why “contrary to manydicgons — globalisation has not in fact led to
across the board deregulation of labour laws orkessiag of collective representation of
workers” (p. 253). Hepple is careful to recall thetbour laws are but “one element of a wider
political economy that includes industrial relasprorporate governance, vocational education
and training, and interfirm relations.” He arguest economic theory that some forms of labour
laws actually impose no competitive disadvantage rbather add to competitive advantage
because they are dynamic and improve skills andygtority. Yet he recognizes that labour laws
that are “redistributive” labour laws may tempt doyers to relocate (pp. 255-256). Not
surprisingly, those labour laws likely to be dynarare also likely to be redistributive. Hepple
cites minimum wage laws which spur employers toestvin skilled workforces and
technological innovation, or family friendly lawsat make women’s labour market access
possible. In industrialized market economies ofhbttte liberal and coordinated variety, the
reactions may themselves be different. But fromahialysis of political models, he arrives at the
view that regulatory diversity and competition sliobbe understood “not so much as a conflict
between state systems of labour law, but as aegtcadr political process between different legal
orders both within and beyond the state” (p. 268hile his analysis looks beyond state law
from a pluralist perspective which acknowledged thlbour law encompasses a variety of rule-
making actors including the workers and employaesriselves, he recognizes the following
crucial lesson for states:

high labour standards and investment in vocatiosgddlication and
training can lead to higher productivity, are gdodbusiness and in practice
attract investment. [...] [S]tates should concentrate their comparative
strengths for particular kinds of trade and nografit to impose convergence
through unilateral actions (p. 269).

He adds, tellingly, that “[i]t is particularly iranthat some developed countries now seek to
impose on developing countries standards which tmee themselves persistently violated on
the path to development” (ibid.).

It should be underscored that Hall and Soskicei@Xgl limit their analysis to selected
developed countries and exclude from the scope @EGD member states, the Republic of
Korea and Mexico from the typolod$.Indeed, they argue that many low income developed
countries tend to have economies that would engemdee ambiguous classifications than the
two that they identif§/ An unanswered question in the light of often fimgnstitutional
arrangements and the sometimes controversial ifqnestionable bases on which firms are
attracted to invest in low income settings, is Wketthe significant pools of low-skilled labour
in those developing countries may rightly or wrgngle perceived as the primary basis of

% For a compelling application that considers thesarative advantages of labour laws, see Heppl§.20

% Hall and Soskice, 2001, are careful to qualifyirttamalysis: “Although many of the developed nasiactan be
classified as liberal or coordinated market ecomrsmihe point of this analysis is not simply toniify these two
types but to outline an approach that can be usedrhpare many kinds of economies”, p. 33.

7 Mediterranean countries like France, Greece,,IRbyrtugal, Spain and Turkey are placed by Hall&sce in a
more ambiguous position, as they “show some signimstitutional clustering as well, indicating thttey may
constitute another type of capitalism, sometimexdieed as ‘Mediterranean’, marked by a large @masector and
recent histories of extensive state interventicat thave left them with specific kinds of capacities non-market
coordination in the sphere of corporate financerbote liberal arrangements in the sphere of lablations.”Ibid. p.

21.
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comparative advantage, as some examples in Partdgest.

That the source of comparative advantage may residihe existence of low waged
workers raises two important considerations for artension of the analysis of comparative
institutional advantage to labour law in low incosetings. First, institutional analyses admit
that both the local context and the trade reguwatontext affect whether a downward spiral will
take place; they admit a link. In the process, thaggest that it is important to ensure the
existence of a normative baseline below which rm&guy competition is considered
inadmissible. In this sense, rights become a fofmpmor claim or entitlement to the
redistributive purposes of labour I&Fundamental principles and rights at work provide
decent work core upon which reflections about distaing an “equilibrium line” may begify.

Second, the analyses serve as a reminder of thertamge of considering adjustment costs
to offset the temporary impacts of the trade dafions that may nonetheless occur, not only in
industrialized countries but as between develogiogntries as well. In this regard, Corden’s
preference for “adjustment assistance [...] to eremgairather than to slow up change, and at the
same time to provide some compensation for thesimigs or factors of production concerned”
is one that bears closer attention in contempaagjyses of trade and employment.

Not only do commentators in this tradition cautiagainst looking at the relationship
between international economic institutions andlalpolicy in a manner that separates them
from the contexts in which they are embedd@dhey recognize that much of the mainstream
literature assumes that labour regulatory choicesl@veloping countries are made without
significant input by citizens, in response to calpilone!’ This approach tends to
decontextualize analyses of legislative change fiteerhistorical development of modern labour
law. Progressive labour laws in developing coustriere generally hard won concessions that
accompanied political independence; the move awam fforced labour schemes to
enfranchisement in the workplace was a corollaryh® move from colonial governance to
political independence. Citizenship at work was amtbod to mirror broader political
citizenship. Although this idealized dualism is fotmndly challenged both in the workplace and
political reality of many developing countries,rémains that governments pay a significant
political premium should they decide to reduce labprotections. The decisions are not taken
lightly; and have destabilized liberalizing reginsesoss Asia, Africa and Latin America.

It is not benign, therefore, that literature emamtpfrom international financial institutions
recasts formal sector workers as vested interesipgror societal elites collecting unrealistically
high rents that stifle employment promotion therelyiding workers into the haves and the
have nots (World Bank, 2005). The characterizaticimsllenge the vision of labour regulation
that couples it with the entitlements of citizeqsht provides a moral ground for re-regulating
to remove barriers to economic liberalization.

Logically, low visibility practices to reduce th&extiveness of labour laws are encouraged.
Consider for example the World Bank’s current mdtiogical advice to states seeking labour
market flexibility: they should re-regulate the agticeship contract to introduce lower wages,
rather than reducing the minimum wage, as appmestip contracts enable labour market
flexibility without immediately arousing the ire efade unioné? A more familiar low visibility

% See Hepple, 2005, p. 264.

39 See Blackett, 2002 and 2003. See also Moreau, 2006ing for a vision of fundamental social rigthat draws
inspiration from comparative constitutional prirep as well as EU law and the ILO Declaration omdamental
Principles and Rights at Work (1998); Moreau considendamental social rights to be a necessarytedwalance to
unconstrained economic power.

40| ee, 2005, p. 87.

41 According to Banks (2006), analytical abstractiomsy tend to assume that the state responds exalysiv the
preferences of capital and not to other constitiesmguch as voters, bureaucracies or interest group

42 see http://www.doingbusiness.org/methodologysisieyployingworkers.aspx. The report comments faadiyr
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strategy to labour law practitioners is governmefaglect” of labour regulation, through the
phenomenon of underenforcement of labour laws. uabspectors for example might simply
not be permitted to attend at export-oriented f@eso(which in any event are regulated in
various countries by trade or foreign affairs mimes, NOT labour ministries), or their numbers
and resources might be so reduced that they catldassibly accomplish much even were they
to try.

It is with this contextualized analysis both oferrtational trade law, and of the regulatory
challenges facing labour law (primarily enforcemeziaited) that this paper offers a literature
review of five examples of developing countrievafying income levels and varying degrees of
export-oriented growth: one from Latin America (NE<NAALC), one from the Caribbean
(CARICOM), one from Africa (Mauritius) and two frorAsia (Cambodia and Republic of
Korea). It focuses specifically on contexts thavehactive governance strategies, at national,
regional, or international levels, to address thkationship between trade liberalization and
labour law. The development strategies vary, ashdotrade impacts. The attention placed on
democratic values and the construction and scoped@y, migration) of redistributive social
welfare systems also varies. Finally, the inteoral engagement and attention varies. Through
a study of these cases, the constant is that ldoreship between trade liberalization and labour
law must be assessed with attention to the comexhich they are embedded.

3. The terrain of developing country labour law reform

a. Mexico (NAFTA)

Mexico is a member of the North American Free TrAdeeement (NAFTA), and its side
accord, the North American Agreement on Labour @oafon (NAALC). Much has been and
continues to be written about the NAALC, describindegalistic detail its coverage and largely
underutilized provision$ The most relevant dimension for the purpose of tidy is that it
focuses not on establishing a new layer of labaoinciples, but rather on the enforcement of
local labour laws. Under the NAALC, the failuredanforce a member state’s labour laws is itself
a violation of the NAALC, and exposes member Staigemedial actioft’

As noted in Part 2 of this paper, labour law sgisté point in particular to the risk
associated with the low visibility avoidance stategprevalent with respect to export oriented
industry; it is understood, tacitly, that labouwsawill not be enforced, notably in EPZsThe
EPZ sector in Mexico is characterized by a predamtiy female labour foré& whose wage
conditions and conditions of employment warrantnoga analysis:

While there is some evidence that women workersaquiladora cities,
particularly in the North, are better protected dnadter paid than those in
non-maquiladora cities in the interior, two prodsare in order. First, women
employees in the maquiladora sectors (now notdasfined to the Northern
border states) only have entitlements to a limaad declining range of non-
wage benefits, and have little or no access to gegpecific support such as
childcare provision or maternity leave .... Seconlde tincorporation of
women workers in the export sectors has spurrethereithe design of
women-friendly social policies, nor the extensidneaisting employment-

that 30 countries have introduced apprenticeshigpesa

43 A definitive monograph on the NAALC is Lance CompaBlanpain (ed.), 2001. For a brief overview of the
institutional mechanisms of the NAALC, and a sumnwirthe disputes brought before it, see Blacketh220
“NAALC, Arts. 22 & 23.

5 See Kagan, 2005, p. 74; DeHart, 2006, p. 661.

4 Kagan, p. 163.
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related benefits to this new category of industwalrkers. On the contrary
they chronicle a steady decline in the mandatoogeation of formal sector

workers in Mexico as state enterprises were preati large scale

retrenchments were implemented and domestic ergespwere squeezed by
trade liberalization which exposed them to comjuetifrom cheaper imports

(Razari and Pearson (eds.), 2004, pp. 16-17).

One critical example of the potential and limitstilé NAALC's focus on enforcement is
with respect to discrimination on the basis of p@ewcy, more specifically pregnancy testing
upon employment. A fundamental principle and rightvork, freedom from discrimination is
part of the decent work core. Yet testing during 1#990s of the female workforce in Mexico’s
magquiladoraswas commonplace, and was widely believed to haen lmdopted to circumvent
Mexican labour law which grants six weeks of paidtennity leave prior to delivery and six
weeks after delivery, with full reinstatement aftard*’ Employers such as Zenith Electronics
Corporation and General Motors went beyond adngittirat they engaged in pregnancy testing.
They argued that Mexican law implicitly condonedegmancy testing, because it excluded
women who had not acquired sufficient tenure indfage social security system from obtaining
maternity benefits (DeHart, 2006, p. 659). The ficac of pregnancy testing remained
unsanctioned by state regulatory actors. The NAAL@)echanisms to redress under-
enforcement were called upon to address this pmolbet failed.

The NAALC mechanism innovates to address the uadfarcement dilemma in two ways.
First, it liberalizes the ability to investigateraplaints of non-compliance with labour standards.
It does not restrict the right to bring investigats to labour inspectors. Rather, any individual or
group may file a submission. This has resultedvinformation of transnational coalitions able to
framée’® workers rights violations in ways that reflect t@ncerns of local actors while drawing
in a broad international coalition of support trghuhe spotlight effect.

In the matter of pregnancy discrimination in tiaquiladoraindustry in Mexico, one of
the most powerful trans-national human rights NG®asw York-based Human Rights Watch,
which privileges civil and political rights, arguéat pregnancy testing violated women'’s rights
to non-discrimination and privaéy.Hertel observes that when Mexican activists joirieel
HRW campaign, they “moved beyond this frame” tdude broader state positive obligations to
ensure t?oat pregnant workers received “the ‘sogiarantees’ of health care and economic
benefits.

Second, NAALC does not require that a complainfiled. Rather, and despite the fact that
the language of “complaint” has been regularly usatiscussions of the NAALC, a submission
is sufficient.

In the pregnancy discrimination matter, this allowduman Rights Watch (HRW) to
submit an initial report in 1996, urging the govwaant of Mexico to enforce its own domestic
labour law more effectively. It subsequently filedomplaint, on 16 May 1997, co-filed with the
US-based International Labor Rights Fund and thecission Nacional de Abogados
Democréticos (National Democratic Lawyers Assoeigtiof Mexico>*

47 |bid. p. 164. Kagan also discusses the justificatiooffered by employers in favour of pregnancy testibid. p.
165.

48 See Hertel, 2006. Hertel emphasizes the ways iohass powerful actors in transnational coalisican affect the
framing of contestations.

4 |bid. p. 271.

%0 Ibid. Hertel adds that “[bJoth HRW staff and represémés of Mexican NGOs... consider other problems more
important than pregnancy screening, including adtguvages, housing, safe transit to and from wackess to
water, and school access for their children. Thekers view these issues from a positive rights geatve — as
societal entitlements” (p. 272).

51 US National Administrative Office (NAO) Submissito. 9701 (gender discrimination).
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There are many legitimately severe critiques ofNBALC. The procedures are seen to be
excessively lengthy and cumbersome. Some wouldeaimat they have been constructed so as
never to really be applied in full. Unions and tsdciety groups have largely abandoned using
the NAALC mechanisms.

In the pregnancy discrimination case, the intergovental review process was lengthy,
complex, and arguably of limited effectivenesstolbk six months for the Mexican and U.S.
governments to organize a public hearing on pregn#esting?” Its Public Report of Review
was issued on 12 January 1998, recommending mmaistevel consultations to ascertain the
extent of the protections against pregnancy-basedey discrimination under Mexico’s laws. A
Ministerial Consultations Implementation Agreemesats signed on 21 October 1998, through
which the governments agreed to conduct outreasBises to educate workers along the
Mexico-US border region, and to coordinate a cafee. A conference was held on 1-2 March
1999, in Yucatan, Mexico, in which protective laiwghe three NAALC member countries were
discussed. Not surprisingly, Mexico affirmed atttbanference that federal labour law prohibits
gender and pregnancy based employment discrimmat@utreach sessions took place to
educate workers about their rights both in 1999 mn8000% But as Kagan reports, “under
pressure from the Mexican government, the US NA@edato enforce any sort of labor
standard, citing ‘differing opinions within the Gavment of Mexico on the constitutionality
and legality of the practice™ (Kagan, 2005, p. 172

Parallel to these processes, Mexican feministsedustpersuaded the Mexico City
Commission of Human Rights to take up a campaigt #xplicitly denounced pregnancy
testing, and pushed for a range of gender-sengitliey reforms at the national level. Over 100
cases of prehire pregnancy discrimination and dases of firing for pregnancy were filed with
the Tribunal on Reconciling Maternity and Work, temson 22 October 1998 in Mexico Cify.
This action was combined with a high profile cangpaand nationwide survey in which between
6000 and 7000 Mexicans signed a proposal callimgafoend to pregnancy testirigSome
groups of workers, notably Mexico’s national teashenion, were able to negotiate prohibitions
to pregnancy screeningAnd crucially, in 2003, Mexico’s Congress passeflederal Law to
Prevent and Eliminate Discriminatidhjncluding a new administrative agency charged with
implementation, the National Council for the Preti@mof Discrimination (CONAPREDY The
scope of the law is federal employers; some argaeit is more limited still to the government
itself>® Enforcement in the export-oriented workforce a thrigin of the NAALC submission
seems remote from this new initiative.

HRW ended its campaign in mid-1999, reportedlyautustration; Hertel (2006, pp. 275-
276) further reports a level of frustration amorigsal activists that the international campaign
was not more effectively linked to — and frameddmms of — the local activist campaign. Hertel

2 The US NAO accepted the submission for review 4@duly 1997, and conducted a public hearing in Bewilte,
Texas on 19 November 1997.

3 US Department of Labor Website Update on U.S. N®mission No. 9701.

%4 Arbitration and Reconciliation Tribunals have onigfi jurisdiction over labour rights complaints, whimay be
brought by workers to a tripartite committee. Repreativeness of workers is none the less contefted a
discussion see International Federation for Humamtj 2006.

%5 See Hertel, 2006, pp. 274-275.

%6 |bid. p. 275.

5" Decreto por el que se expide la Ley Federal paexehir y Eliminar la Discriminacién, Diario ofidiale la
Federacién, 11 de junio de 2003 (Mexico). See discussion in DeHart, 2006, pp. 669-670, 681-6&irig that the
constitutionality of the law is itself in questicas the Human Rights Commission is argued to haveusxel
legislative authority over federal human rights sfiens so the delegation to CONAPRED is also chadidhg

%8 See DeHart, 2006, pp. 667-668 (DeHart emphastmdact that the CONAPRED is a decentralized, redftiv
autonomous organ with its own juridical nature, ,aodicially, its own budget (albeit too limited, cacding to
CONAPRED).

%9 |bid. pp. 670-671.
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notes that according to government representatiweskers, and activists, the pregnhancy
screening continues, but on a more covert leval.(ib. 275).

The NAALC mechanisms illustrate therefore that mees can be put into place at a
transnational level that result in serious attentmthe under-enforcement of labour laws within
an export-oriented sector. However, transnatiomafiatives bring their own challenges,
including equitable representation of tripartiteketholders in framing their own concerns, all the
while marshalling international attention and suppdhe mechanisms also, obviously, have to
be designed in a manner that ensures that theysdtees will be enforced. Despite the
protective framework, the enforcement issue remaiitial to the relationship between trade
liberalization and labour law.

b. CARICOM®

CARICOM member states are typically small islangtest with open economies. Many
have relatively high standards of living, and aoé generally classified as LDESYet their size
prevents them from drawing on economies of sca#t Would facilitate competitive trade
policies. What CARICOM member states count upothé&r ability to draw upon proactive,
sensible policié¥ at different governance levels to mitigate theawtpof adverse liberalization
consequences, and reap the gains of deepenedibe@dization.

For CARICOM member states, the impact of the WTEGBananas RepoF?son Belize,
Jamaica, and several eastern Caribbean countnies\({indward Islands) is but one of the most
palpable examples of economic devastation by tlikéealization and submission to the trade
machinery, that is the WTO Dispute Resolution Syst@ a series of decisions, the WTO’s DSB
found that the non-reciprocal trading arrangembat allowed preferential entry of bananas of
former colonies of primarily the United Kingdom aRdhnce into the EU over the generally less
costly “dollar bananas” produced primarily by USltmational corporations based in countries
like Colombia and Guatemala and producing underemf@ompetitive”, but questionable,
conditions, were not GATT or GATS compliant. A fitaof labour disputes and environmental
concerns has plagued the banana industry in theeooed Latin American countries for
generations.

8 For a summary of the institutional structure aodia institutions relevant to trade in the CARICOMeBlackett,
2002b, pp. 932-941.

61 Most tend to obtain high rankings according to HMman Development Rankings, which incorporate Ansarty
Sen’s capabilities analysis into determining huntvelopment indicators. Barbados tends to rank firabng
developing countries. For a discussion, see L5, p. 370.

62 Caribbean Trade and Adjustment Group, 2001.

63 GATT Panel Report on EEC—Member States Import RegjifmeBananas DS32/R (1993); GATT Panel Report on
‘EEC—Import Regime for Bananas’ DS38/R (1994); Europ€ammunities — Regime for the Importation, Sale &
Distribution of Bananas (Complaint by the United &xt(1997) Report of the Panel, WTO Doc. WT/DS27/RUS
(1997); European Communities — Regime for the Impioria Sale & Distribution of Bananas (Complaint by
Guatemala) Report of the Panel, WTO Doc. WT/DS27MRAG1997); European Communities — Regime for the
Importation, Sale & Distribution of Bananas, Apptl8ody Report, WTO Doc. WT/DS/27/AB/R (1997); European
Communities — Regime for the Importation, Sale & filisttion of Bananas — Recourse to Article 21.5 by the
European Communities, Report of the Panel, WTO Dod@/D827/RW/EEC (1999); European-Communities —
Regime for the Importation, Sale & Distribution of igmas — Recourse to Article 21.5 by Ecuador, WTO. Doc
WT/DW27/RW/ECU (1999); WTO European Communities — Regifor the Importation, Sale & Distribution of
Bananas — Recourse to Arbitration by the European Corities Under Articles 22.6 of the DSU, Decision thy
Arbitrators, WTO Doc. WT/DS27/ARB (1999); Europeann@uounities — Regime for the Importation, Sale &
Distribution of Bananas — Recourse to Arbitrationtbg European Communities Under Articles 22.6 of Big&dJ,
Decision by the Arbitrators, WTO Doc. WT/DS27/ARB/EQ2R000). The longstanding dispute is ongoing stiith a
new request for consultations by Ecuador on 16 8606 and joined by Colombia on 30 Nov. 2006 onntbe EU
bananas regime, WTO Doc. WT/DS27/65/Rev.1 (2006)eRe@ports indicate that Ecuador has now requebkted
creation of yet another dispute resolution panethis matter. See ICTSD, “European Union Banana Rudsace
Another WTO Challenge”, Canadian Press, 26 Febru@dy Znot yet listed on the WTO website).
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The result of the decisions has been to crippleettmomies of certain small nation states
in the Caribbean that depended almost exclusivelthe trade preferences to ensure exports of
their higher priced bananas. Since 1993 when a peata system was introduced to
accommodate the entry into an enlarged EU thatdsd a unified Germany, a progressive
decline in exports from the CARICOM banana-expgytitates has been noted, with a 50 per
cent export decline in the largest producer, Stid.urhe forecast is that the industry will simply
not survive because wages are too high. The ordgmion, however, is the Central American
CARICOM member state, Belize, and the explanatiffered by the Caribbean Trade and
Adjustment Group (2001, p. 16) is telling:

Belize is an exception, however. With some restmiog and
strengthening of alternative direct marketing ageanents, its non-unionized
industry, largely dependent on Central Americanramtlabor, is considered
internationally competitive, and capable of subsshexpansion.

The link is therefore starkly established from aRIBOM policy perspective, between
labour costs and trade competitiveness. Yet thisis not at the level of abstract theorization; it
is constructed on the basis of the exclusions@fthnaged trade system.

Liberal trade restricts from its mandate the caodg under which the bananas were
produced, unless an assertion can be made thatresuls, they are not a “like product”. It
warrants noting that the “losers” are the counttlest have strong democratic traditions and
relatively robust labour standards. It renderdexwant the history of colonial plantation labour
conditions, and the significance of the developntrade unionism in this sectorto the
construction of decent work. No regard is to beegito the “free labour of a Caribbean
peasantry born of struggle against the plantatiatesn, and fortified by the will to assert the
economic independence of family and community bylsstale food production and small
business” (Levitt, 2005, p. 57).

Arguably the cost of the bananas in the affectedbGaan countries reflects a more
legitimate valuation of the product, one which se&k factor in the social costs. Some of the
“winners”, on the other hand, face a litany of cdamts about the conditions under which their
“dollar bananas” are produced, and have had histari undemocratic practices linked in part to
US multinationals in the banana trade (Legrand8)1.99

No other mechanisms are embedded in multilatetzdrdl trade to ensure that the
adjustment toward greater liberalization is compésts a point that was lamented by Jagdish
Bhagwati, who considered it a failure of governatinzg the IMF and World Bank did not step in
and respond with adjustment measures for Caribbdes to ease the pain of this decision:

I must also deplore the inability of the leadershatpthe World Trade
Organization, International Monetary Fund and Wd@khk to come up with
a compensation and adjustment programme that watila,small fraction of
their resources, adequately help the small banaparters at risk from the
WTO Panel, Appellate Court and Arbitration decisiatismantling the EU
regime. Nothing in the doctrine of free trade regsithat we ride rough-shod,
at breakneck speed and with reckless regard, beeeconomies of the small
and poor nations (Bhaghwati, 2000, p. 203).

These matters have been addressed separately,ithniiwted scope, by the EU through
its more recent EU-ACP Cotonou Partnership Agre¢iMewhich entails the continuation of
preferences through 2007. During the preparatomjoge partnership agreements are to be
signed (that is, bilateral trade agreements, nptiadiween the EU and other regions). After that

® For a brief discussion of the plantocracy unddomialism and the significance of the rise of tradgonism, see
Goolsarran, 2005. For a discussion of four modete@plantation economy, see generally Levitt,200
® Signed June 2000.
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preparatory period, quota and duty free accesse@ommodities (including bananas) of LDCs
is permitted. In its forward-looking strategizinQaribbean states wish also to promote greater
capitalization of the Caribbean Development Bank ashicle through which restructuring from
trade liberalization can be accomplistiéd.

Yet the CARICOM has also indicated its ability &spond through the use of transnational
public policy to shape the direction of its labdans in response to liberalizing pressures. One
could be forgiven for imagining that these micratss, faced with adverse trade decisions and
NAFTA diverting manufacturing away from its regiam favour of Mexico, would be swiftly
legislating away their labour legislation to ensgreater competitiveness in the liberalized
market. But rather, on the basis of a recent redoexample, quite the opposite happened.
According to a report submitted pursuant to the ' Tripartite Declaration on Multinational
Enterprises, in the hotel and tourism sector, comidprth American investor intimated that it
would relocate to a neighbouring island if the labrelations practice of voluntary trade union
recognition were applied to its enterpri$&@he investor came from the Wagner Act tradition, i
which certification, mediated by quasi-judicial esl was required for a union to represent
workers. Management hostility toward unionizati@nd the virtual contest approach to a
unionization drive, invariably accompanied by aliecation of unfair labour practices and
lengthy litigation, are all reasons which partigdigcount for low unionization levels in the U.S.
in particular, and to a more limited extent in Cdaaln the English-speaking Caribbean,
however, the British tradition of voluntary recogom was followed. The clash of industrial
relations cultures came to the fore when a powddidign employer in the tourism industry
essentially refused to follow local tradition, angkisted unionization initiatives. Caribbean
nation states recognized quickly that to compettherbasis of labour regulatory systems would
set into place pressures favouring a race to tkternoIn the particular example in question, the
Ministers of Labour met within the CARICOM framewgand came to an agreement that the
prospective investor and employer would be unwekaithin the territory of any CARICOM
member State, should it seek to transfer its o#rst Under those conditions, the employer
ultimately decided to stay within the initial ishnand accept the unionization initiative (ILO,
2001). An ensuing labour law harmonization projaavided a way for Caribbean countries to
work through principles that were central to theidustrial relations systems, arrive at
agreement on broad approaches, but leave roomntbvidual member States to adopt the
legislation as they see fit and to account for lleceditions, and to render explicit local labour
relations practices for an increasingly diversiféed of investors.

C. Mauritius

Mauritius has historically emphasized social depeient alongside economic
development, by constructing a viable redistribeitocial welfare systefi.Economically, since
the 1970s, when the booming sugar industry hadheshoptimal levels, the Mauritian state
developed and progressively expanded a policy énpte export processing zone led growth
through a mix of facilitative labour law reformscfgsing on dismissal and overtime provisions,
as well as fiscal incentivé8 which fostered a boom in the clothing seéfovet Mauritian
export production was not located in an enclavetgb EPZ as is common in many other
countries. Rather, it is widely dispersed throughbe island, and comprises 50 per cent local

 Report of the Caribbean Trade and Adjustment Gr@@f)l, p. 5. Kari Levitt argues that the Caribbean
Development Bank was initially proposed as an imsémnt to offset potential “polarisation effects” thlmuld result
from early regional free trade initiatives. See itie2005, p. 351.

87 For a discussion of voluntarism as it applieshim €aribbean, see Goolsarran, 2005.

8 See Bunwaree, 2004, p. 164.

% |bid. p. 164.

0 bid. p. 182.
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capital from wealth accumulated through the thesfiable sugar sectdt.

Yet structurally, Mauritius is an ethnically plusdciety, which has translated into a labour
market that is heavily segmented along racial amtigr lines. Bunwaree describes the labour
force as follows:

The Franco-Mauritians remain the country’s wealthigroup and have
invested in the manufacturing sector and touridmytare followed by the
Chinese dominating this sector, though there aratiwe Muslim textile and
grain traders as well. At the bottom of the soaor@mic scale are the Hindu
plantation workers, Muslims working in low-paid plwithin the informal
sector and Black Creole factory workers, dockerd &ishermen. Women
continue to be over-represented in low-skilled, t&tatus and low-paid jobs.
Some 38.7 per cent of women of working age are idersd to be
economically active whilst male participation rageapproximately 78.7 per
cent. The highest proportion of women’s employmisrih the EPZ. However
the sex-based occupational segregation in Mauri'EtiE:Eriking.72

In part as a way to manage the racial/ethnic Jijatf Mauritian society, and in part out
of a belief that social progress must accompany@uoic progress, universal social protections
were promoted and largely remain in place — frealtheare, education, universal old age
pensions and some social aid — and were understobe the basis upon which the strong
economic growth was built, and were funded heatfiljough taxation on sugar expofis.
However, the social policies have not been claggeader neutral. First, a parallel private sector
in health and education tend to offer better guaiid are available only to the wealthy. Second,
“family choices” may favour the education of boysepgirls in difficult economic times. Third,
legislation itself may contain biases, for exantpke Occupational Health and Safety Act, which
contained biases against injuries prevalent amomgshen, like repetitive strain injufy.
Mauritius also faces pressure from the World Baokctt public expenditure for social
protection, by focusing only on poverty reductidmind of course, while women entered the
paid labour force, the reproductive labour contthteefall into the hands of other women in the
often nearby extended family structure (RazaviRedrson, 2004, p. 179).

In part because of its mix of social and econonulicies, Mauritius has been one of the
few African nation states to have experienced #iant export-oriented growth. It benefited
from the four Lomé Conventions and the current @otoAgreemerit, through which it could
avoid the quota restrictions of the MFA and the AMauritius has also been eligible for the
US’s African Growth and Opportunity Act (AGOA) simc2 October 2000; it was granted
eligibility for apparel benefits under AGOA on 18nbiary 2001/ But with the expiry of the

™ Ibid. pp. 164-165. Razavi considers this policy oneaiinig the work to the workers, rather than workershe
work, “which facilitated women’s employment in expprocessing.bid. p. 178.

2 |bid. p. 175. Razavi notes as well that “the ethniaithistion of the EPZ labour force reflects the ethdistribution
in the country.” (bid. p. 178)

2 Ibid. pp. 166-167.

" Ibid. pp. 168-170.

S |bid. p. 172. For a critique of poverty reduction stgaés, see Rittich, 2002, p. 277 arguing that "[flsplacement
of egalitarian social provisioning by programsaeget poverty carries a number of risks, some d€lvbrise because
the character and degree of poverty is notoriousiytestable. Even determining the poverty line pasemerous
conceptual and normative problems, as it may biaefabsolutely, relatively, or subjectively.”

8 EU-ACP Cooperation Agreement, signed 23rd of Juii® 2t force as of April 2003, revised on 23 Febyu2005
(L 287 (28/10/2005)). Available at http://ec.eurapedevelopment/body/cotonou/agreement/agrOl_en.htm

T US Trade and Development Act 2000, Title I. AltghuAGOA contains a requirement familiar to recer§ U
bilateral arrangements recognizing at Section )08\ “the right to protection of internationallgcognized worker
rights, including the right of association, thehtigo organize and bargain collectively, a proliditon the use of any
form of forced or compulsory labor, a minimum age the employment of children, and acceptable damd of
work with respect to minimum wages, hours of wankg occupational safety and health” there is neritiees-based
compliance system that would be comparable toithplace in Cambodia. For a brief discussion of AG#&hd other



TRADE LIBERALIZATION, LABOUR LAW, AND DEVELOPMENT: A CONTEXTUALIZATION 17

ATC on 31 December 2004, preferential access tdJthamarket is significantly eroded, with
African markets taking a particular At The WTO has expressed serious concern for “[tlhe
unbalanced distribution of the benefits of thed#dtigation in this sector” arguing that “post-ATC
adjustments are fundamental to addressing andigerating production and competitiveness in
the LDCs and other small and vulnerable econom(@sTO, 2004, paras. 6 and 7). Currently,
Mauritius is one of the examples of a state thatrisggling to remain competitive (ILO, 2005,
p. 30). Chinese agreements with the EU and theol$&abilize growth rate of Chinese exports to
the EU and the US, and that included Chinese agmeeto apply export taxes to many of its
exports (Jones, 2006hay offer some predictability to other exporteke IMauritius, but are far
from resolving their state of crisis.

With increased economic crisis, but starting sitiee mid-1980s, Mauritius has become
another country where Mauritian women have beeplatied from export-oriented production,
“not because male workers are being recruited gkif-intensive production processes, but
rather because industrialists are hiring migrannaie labour™ — women from China,
Bangladesh, India, Sri Lanka and Madagascar, wie iti dormitories near the factories, far
away from their own families (Bunwaree, 2004, p9J18 “in order to sidestep the alleged
shortcomings of the local labour force, such ashitgh levels of absenteeism and low
productivity.” It should be noted though, that when in 1984 Miuri male wages were
“liberalized” through an abolition of the male mimim wage in EPZs (but not for Mauritian
women), male employment grew more rapidly than feremployment. One understands from
this move that the female minimum wage had beeamfagigntly lower (63 per cent - 76 per cent
depending on age and experience) than the malenmiiwage (Razavi and Pearson, 2004,
p. 180). Yet according to Bunwaree, over time mad hetter options in other sectors, so the real
threat and actual job loss for Mauritian women cdrom the entry of female migrant workers
through the late 1990s (ibid., pp. 182-183). Seipmoting the use of migrant labour, Mauritius
(temporarily) sidestepped the dislocation of itpa@x sector to other lower cost locations, but
created other conflicts (ibid., pp. 188-189). Anlmgrowing economic retrenchment has come
the exclusion of former factory workers from botbntributory and non-contributory pension
schemes (ibid., p. 184). Not surprisingly, reseminteward migrant workers “who are perceived
to have taken jobs rightly belonging to Mauritiaomen” (ibid., p. 185) runs high.

Bunwaree reports contractual abuses that resuliigrant women workers earning
significantly less than expected and significargedchantment by these women with their
conditions of work and protests and spontaneotisesaiction after two Chinese women died,
one of pneumonia the other of a brain haemorrhag2002 (ibid., p. 186). The Mauritian
government currently reports that it has taken sstepregulate the employment of migrant
workers, claiming to vet all contracts of employméar compliance with labour legislation for
approval by the Ministry of Labour and Industriaél&ions through a recently-established
Special Migrant Workers Unit. That Unit is also pessible for carrying out inspections at
workplaces to ensure contract compliance. It haspgmed regulations to set norms for
dormitories under the Occupational Safety, Heatith &elfare Act, which as of December 2006
were soon to be enacted (Republic of Mauritius, 7200t has also set up a coordination
committee on migrant workers within the Ministry @Bbour and Industrial Relations to
“monitor the conditions of employment, living cotidnhs, social problems and other
requirements of migrant workers” (ibid.). But th#eetiveness of these enforcement efforts

US bilateral arrangements, see Granger and Si20a8,

8 See Kyvak Nordas’ projection, 2004, note 27 atcutioning that projected declines may undereséraanumber
of factors beyond relative price that could havenapact on market share).

9 See Razavi & Pearson, 2004, p. 17. See also Bunyvi@4, pp. 173-175.

8 See Razavi and Pearson, 2004, pl4ié; pp. 175, 189.
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remains in questioff.Recent reports suggest a worsening situation fgramt workers.

The Mauritian experience is therefore a furtherngple of the tension between trade
liberalization, labour law, and migration. Maurgitnas indeed “managed remarkably well to
fight off the erosion of its relatively generouslisee state, which continues to act as a bulwark
against social dislocation and impoverishment, @afig at a time when the export industry is
shedding workers in large numbef$.Flowever, the decent work aspiration is not extenide
migrant women workers, around whom there is growsngial tension, abuse and expulsion.
Migrant women workers fall outside of the statesial welfare wels®

d. Cambodia

The export-oriented garment industry in Cambodia leen fast-growing since the end of
the civil war in 1991 (Hall, 2000, p. 119). The prise of export-led growth is starkly significant
in a country able to produce more than enough ticéeed itself, but with such an unequal
distribution of wealth that the rural poor canndfoml to purchase it (ibid., p. 128). The
Cambodian government has vigorously encouragedgimant, including through fiscal benefits
to foreign investor§! The investors come chiefly from Southeast Asianntges, notably
China® countries that faced a garment export quota td@nd the EU under the now expired
Agreement on Textiles and Clothifiyin this regard, Cambodia became an indirect beiagji
of the export quotas under the MFA. The result wasapid, significant shift away from
agricultural and domestic activities toward a tigkly modern manufacturing economy, driven
by primarily young, rural women moving to Phnom Pen work in garment factorié3.Yet
worker discontentment with working conditions leml ftequent demonstrations, strikes, and
action by sympathetic US labour groups to seekvaweof claims of abuses in Cambodian
apparel factories in June 1998 (Polaski, 2006a).

Labour law is also part of the export oriented e¢igma In 1997, Cambodia adopted a free-
market oriented Labour Code, replacing a 1992 Lalmdle that was responsive to international
pressure during its transitiGh While the 1997 Code benefited from some labour taferm
commentary from the ILO, it was not subjected tipartite dialogue due to an insufficient
formation of such collectivities in 1994 when coltstions took place. In July 2001, when it
became clear that enterprise-level organizing \wémg place (rather than at the professional
level as foreseen in the legislation), another lk@hsultation took place, and two legislative
decreesgfrakag were promulgated in November 2001 (Bronstein 22@p. 242-243). Freedom
of association for Khmer citizens is also congtitully protected (Falkus and Frost, 2002);

81 See Bunwaree, 2004, p. 187.

825ee Razavi & Pearson, 2004, p. 19.

8 Consider instead that the EPZ Labour Welfare Furaiges “Welfare programmes” of “benefit” to migtan
workers, notably “free transport for outings, sbgia@nts in case of need, cultural and leisure Enogne on Migrants
Day.” See Republic of Mauritius, para. 12.

84 Hall, 2000, p. 127. See Falkus & Frost, 2002,6p. See also the US-Cambodia Agreement on Tradé¢idtedand
Intellectual Property Rights Protection, signed inasWington DC on 4 October 1996, available at
http://tcc.export.gov/Trade_Agreements/.

8 Hall, 2000, p. 130, notes that the majority ofefgn investors and factory owners are Chinese dEhihese
heritage. He adds that “it is the ethnic Chines#) their access to financing, comparatively highel of education,
and willingness to provide mutual support, who @gidly coming to dominate business and financeil&\hmer
women are hired to be the bulk of the workforcéeictories, office and management positions are sti@rclusively
staffed by foreign or local Chinese.” See also &sl& Frost, 2002, p. 8 for detailed country of origata. Falkus &
Frost offer a helpful discussion of women’s papétion rates in other sectors of the economy (h3&).

8 See Hall, 2000, p. 128.

87 |bid. p. 133. The ILO reports that women currently esent 92.4 per cent of the factory workforce. See
Seventeenth Synthesis Report on Working Conditior@ambodia’s Garment Sector, 31 October, 2006. Aviailat
http://www.betterfactories.org/content/documents711%20Synthesis%20Report%20(en).pdf2.

8 See Hall, 2000, pp. 125-127. Arturo Bronstein (J00dtes that this code was largely based on the t@de, of
French inspiration.
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however, there is hardly a tradition of collectivargaining in Cambodia and its free exercise
remains significantly compromiséd.

Once again, a critical concern remains the lagknéércement of labour la® A “culture of
impunity” enabled by heavily critiqued blanket Isigitive protections for civil servants “poses a
serious obstacle to developing the rule of law amBodia.?® The Bureau of Labour Inspection
within the Ministry of Labour is considered to fahigh levels of corruptiof?. The Ministry
lacks resources for systematic, thorough inspesti@hronically insufficient resources cultivate
and sometimes legitimate pervasive, endemic cdoupt According to the Report of the
Secretary General of the UN on human rights in Gadigy although there were officially 100
labour inspectors in Cambodia in 1998, only tweletually carried out inspections (UN, 1998).

On 20 January 1999, the United States enterecaidtyear bilateral trade agreement with
Cambodia, which was extended for an additionalethyears through to the end of the MFAs
application, on 31 December 2004. To gain politieagceptance of this accord, the US
conditioned preferential access of Cambodian egpéot the US market on continuous
improvement of working conditions in the garmenttee The US committed to expand
Cambodia’s quota for textile and apparel exporthéeoUS market by 14 per cent (subsequently
increased to 18 per cent) if working conditionshe Cambodian textile and apparel sector were
found to be in substantial compliance with locahtbadian law and internationally recognized
core standards (Elliott and Freeman, 2003, p. 117).

There are reports that the spotlight effect has bahe impact, despite persisting
repression, to enable some union activities toiooaf as in the case of U-Kong workers in
January 1999 on the eve of a visit by a US tradegdédon (Hall, 2000, p. 142). But Cambodia
failed to achieve “substantial compliance” accogdion a December 1999 report by US officials,
although some progress was noted (Hall, 2000, @).18onsequently, a 5 per cent quota
increase was offered if Cambodia allowed the IL@tmitor all of the export-oriented factories,
through unannounced factory visifsyet Elliott and Freeman report that the ILO wa=lit an
initially reluctant monitor. Only when the US oféet financing for a parallel programme of
technical assistance and training for the Camboldibaur ministry did the ILO itself agree to
participate’

The ILO has currently produced 17 synthesis repbrisequent violations consisted in
incorrect wage payments and involuntary or excesenertime, although monitors also noted
violations of freedom of association principles@L2006, pp. 6-14). The ILO inspectors make

8 Falkus and Frost, 2002, pp. 135-144 (chroniclirgirietive provisions in the 1997 Labour Code onéhercise of
freedom of association and collective bargaininghts, and severe, partial governmental actions revemt
unionization or to favour government supportersjuding police violence). Hall (2000, pp. 152-166jther reports
egregious violations of other basic conditionsrop&®yment.

%Hall, 2000.

1 Hall, 2000, pp. 123-124.

2 Ibid. p. 126.

% Seeibid. p. 126 (noting that the inspectorate lacked nessueven to buy gasoline for its vehicles). Hal.(170-
171) adds that civil servants, including judgesnesalaries as low as US$12 per month, which al@bstarvation
levels, so it is unreasonable to expect that theylavsystematically resist bribes. He calls fomth® receive a living
wage.

% Factories must register in order to be submittechonitoring. However, only registered companies eligible to
bid for or export-oriented quotas. See Falkus &sErpp. 62-63. The fact that the initiative incladal exporting
garment factories is considered by the ILO to lxeyareason for its success. The Better FactoriegrBmme reports
that “[iJt is transparent, credible to internatibbayers making sourcing decisions, and meets deel$and interests
of workers and the industry. See “About Better Faes, at p. 2 of 3, available at http://www.beféatories.org/
(accessed 21 October 2006).

% See Elliott & Freeman, 2003, p. 117. See alsodkgl2006a, pp. 5-6 (noting the debate that wasqked in the
ILO bureaucracy and Governing Body).

% The 17th Report is dated 31 October 2006 and watered public on the Better Factories website oN®@&mber
2006.
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recommendations, and verify follow-up and compl@raver time’ The monitors have no
formal enforcement powers. The ILO project diredbas also reported “monitoring fatigue”
particularly as some factories are submitted totiplel codes as required by some buy&rs.
Despite this, it is noteworthy that when the WdBlank Group’s Foreign Investment Advisory
Service conducted a survey among apparel buye@d4, the conclusion was that buyers “rated
Cambodia’s labor standards higher than those abmaycompetitors, and [...] would continue
to purchase garments from Cambodia if credible onig by the ILO were to continue”
(Polaski, 2006a, p. 14). For Sandra Polaski, tl@ mhonitoring and reporting system acts as a
form of “reputation risk insurance to global appaetailers” (ibid., p. 15 despite the real
problems that continue to exist.

The initial 5 per cent quota expansion was gramieday 2000, and a further 4 per cent
was granted in September 2000 as further improvesnemvorkers’ rights were noted. Although
the total 9 per cent was extended into 2001, thei@ng 5 per cent of the promised 14 per cent
was withheld as incentive for continuous improvemgtiliott and Freeman, 2003, p. 117).
Elliott and Freeman hasten to add that the 14 pet mcrease was worth approximately $50
million per year, “far in excess of the costs te thambodians of improving standard® The
prospective nature of the increase was seen asy aayqgect of the positive incentives for
continuous improvement inherent to the programnada@ki, 2006a, p. 29).

Cambodia, which applied to become a WTO memberaia 1994, became the 148th
member of the WTO on 13 October 2004. Cambodihassecond least developed country to
join the WTO through the full working party negdiim process™ US exports to Cambodia
have reportedly increased significantly to near§3d0 million in 2005, leading to the signing
of a Trade and Investment Framework Agreement thighUnited State¥? The ILO reports that
despite the expiry of the Multi-Fiber ArrangemeMHA) on 1 January 2005, the Cambodian
export garment industry through 30 April 2006 hasefd an 11 per cent growth in employment,
with constant wage¥® The Better Factories programme, staffed almostlusikely by
Cambodian nationaf$; emphasizes capacity building and is expected tsdiésupporting” by
1 January 200¥>

While Elliott and Freeman report on industry opfiosiin the US as well as the opposition
in some developing countries to the Cambodia cimditg of trade and labour standards, they
ask whether the experience may enable Cambodiartega reputation as a niche market post-

7 See Elliott & Freeman, 2003, p. 118 (commentingaports through end 2002).

% Ibid. p. 119.

% However, Polaski could also envisage the monitp@nd oversight role in the hands of private seeitiors,
including self-regulating bodies. See Polaski, 20¢6 33.

100 Elliot & Freeman. See also “About Better Factoriesf,p. 3 of 3 (reporting that the cost of the moniitg is
modest, less than US$3 a year per worker, or US$280 factory, although factories that take partraining
programs contribute further to the cost. Finandmgow broadened, and includes the US Departmentabbr,
USAID, the Agence Francaise de Développement, theb@dian Government, the Garment Manufacturers
Association of Cambodia, and international buyers).

10 For a discussion of the history of Cambodia’s asioesto the WTO, see WTO, Accessions, available at
http://www.wto.org/english/thewto_e/acc_e/al_cang®oe.htm

192 Trade and Investment Framework Agreement betweerGitvernment of the United States of America ared th
Royal Government of Cambodia, Washington DC, 14 JWlI§62 See also Office of the USTR, “United States,
Cambodia Sign Trade and Investment Framework Agragmet July 2006.

19%3wages were reported to be at $72US per month, abeverinimum wage of $45US per month, which represe

6 per cent decrease in real wages when adjustethflation. See Cambodian garment industry: One yatar,
available at http://www.betterfactories.org.

104 |t has a team of eleven (11) monitors. See Elév&ynthesis Report on the Working Conditions in Cadfidie
Garment Sector, available at www.betterfactoriggilor.

105 «Ahout Better Factories”, at p. 3 of 3. See alstaBki, 2006a, p. 25 (commenting on the surprisirglgt-effective
nature of the program). Polaski also points out tha project, which previously enabled buyers agigilers to
benefit from the reputational insurance withoutuasieg the premium has been reformulated so thatbthers
contribute somewhat to sustaining the projistl. p. 27.
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MFA to ensure export markets (Elliott and Freen2093, pp. 117-119). This hints at the kind of
consideration that is central to comparative ingtihal advantage. It is telling, though, that the
model may have broader applications. The ILO ago#edll August 2006 to collaborate with the
International Financial Corporation, the privatenasf the World Bank, to build on the Better
Factories Cambodia programme to create a globahlpand global tools for labour standards
monitoring and remediation systems in global supgiains. Attention will be placed on
extending the monitoring Information Management t&ys including for public labour
inspection.’®

e. Republic of Korea

Korean labour legislation in the post-war periodsveareplica of Japanese labour laws
(Park and Lee, 1995, p. 31), which initially miméckthe US notion of at-will employment, but
soon rejected it in favour of lifetime employmeHit{, 2003, p. 537). Kitt describes the implicit
labour “bargain” that fueled the Republic of Koeaxport-led (but import substitution based)
industrialization (Standing, 1991, p. 19) from @860s into the 1980s:

By strategically utilizing Korea’s most abundanttural resources,
plentiful and inexpensive human capital, new indastwere able to produce
and export goods at prices cheaper than thoseedftey foreign competitors.
Under the banner ‘develop now, share later’, Gdriesiek pursued restrictive
new labor laws that furthered the competitive edf&orean businesses at
the expense of workers’ rights. These new lawsaded unions and their
activities to discourage unwanted wage hikes abdrldisputes, as well as to
prevent political derailment of government policéagl a feared radicalization
of its workers by North Korean spies. In return fthese sacrifices of long
hours, low pay, and limited rights of collectivetian, Korean workers
received what had already become an institutioedligart of the Japanese
labor system- the implicit benefit of life-time employment seiiwl07

Despite a policy of life-time employment securlyoung Cho et al. (2004, p. 37) note that
“contrary to the common belief that all Korean nsahad life-long jobs, only about two-thirds of
male workers had regular contracts.” Moreover, nmeyaployed women “faced considerable
insecurity and instability regarding employment @andome” (ibid.) Women predominated in
temporary and daily work. In light industries, ygurnural women were recruited, but with
increased educational opportunities women gaingal@ment over time in a wider but limited
range of occupations, and grew continuously uh&lAsian Financial Crisis in 1997 (ibid., pp.
35-38).

The Korean model was fundamentally developmentaligh strong state intervention in
investment linking it to the banking sector and ttleaebol, which were large, diversified
businesses that secured domestic production anartesrategy (ibid., pp. 31-32). While the
developmentalist state heavily emphasized socidikips, notably education, housing and
health, Hyoung Cho et al. note that “social proteciafforded through state provided social
welfare schemes and through social insurance tinitig... was greatly limited until the later
1980s... leaving corporate welfare, ‘market’ provisand household provision to plug the gap”
(ibid., pp. 46-47).

Unrest of the “Spring of Seodf® from both workers and student groups led to “eveme

108 5ee Press Release, “IFC and ILO team up to improv&ingp conditions in global supply chains”, availaksit
http://www.betterfactories.org.

107" Kitt, 2003. Chaebol subsidized social security mgintaining this lifelong employment despite ecoimm
downturns, through government credit. See Root, 2@3588. For a close chronicling of the “developie
dictatorship” in the 1960s and 1970s, see Park & 116895, pp. 31- 32, and 34.

1% There were over 400 labour disputes, ending iriliéany coup in May 1980, and the start of the IFiRepublic.
See Park & Lee, 1995, pp. 32-33.
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depressed labor rights than in the 1970s”, andyaifsiant growth of the underground union
movement and activism by students who linked theaases to democratization, grew
throughout the 19808 Facing the risk of embarrassment during the 1988ul Summer
Olympic Games, the government introduced signiticdemocratic reforms, including free
elections in June 1987, and after a wave of stfikesmendments to the labour laws to allow the
formation of unions, limit government interferericelabour mediation and arbitration, and to
enforce a minimum wage' Yet lifetime employment remained until the Koregupreme Court
began to dismantle it (Kitt, 2003). With the easlgns of economic slowdown that preceded the
Asian financial crisis, Korea moved to reform ldefy employment (ibid.).

The Republic of Korea had also come under criticim ongoing labour relations
violations, which were brought to internationaleation during admission proceedings to the
OECD. The Republic of Korea joined the ILO on 9 Bmber 1991 and in 1995 was brought
before the ILO’s Freedom of Association Committéeage No. 1865) on allegations of
repression and imprisonment of trade unionistsabiptin the public sector and the construction
sector. International pressure prior to admissmthe OECD led to significant scrutiny of the
Republic of Korea's labour law and labour relatipnactices. To be admitted, Korean authorities
had to commit to “reform existing laws on indudtrialations in line with internationally
accepted standards, including those concerning bagits such as freedom of association and
collective bargaining®? This was lauded as a victory for those who wistzesee membership
in organizations of economic liberalization linkéal an acceptance of a labour/human rights
core. Yet the results, in concrete terms, havelhaiekn unidirectional.

It is true that in May 1996, the Republic of Koestablished a Presidential Commission on
Industrial Relations Reform (PCIR) (Lee, 2002, R6-227). However, the resulting law —
which codified the Supreme Court’s 1989 blow telthg employment — was passed in secret,
“in the early morning hours of December 26, 1998 Naturally, the amendments to the Labour
Standards Act were deeply controversial, and cudisith in a costly, nationwide strike lasting
from December 1996 to March 1997 (Lee, 2002, p.).2Fdrther revisions resulted, but
subsequent events overshadowed them. The Asiandr@h&risis at the end of 1997 resulted in
the “humiliation” (Kitt, 2003) of needing IMF astimce (OECD, 2000), and the IMF led
changes — carried through a Tripartite CommissiorFair Burden Sharing — entailed labour
flexibility devices, focusing on dismissal provisg™*

Within the OECD framework, through pressure by fvade Union Advisory Council
(TUAC) and a number of OECD member states, the OBE®Dncil instructed the Committee
for Employment, Labour and Social Affairs to “manitclosely the progress made on labour
reforms in the light of [the Republic of Korea’scassion] commitmenit® The OECD conducted
a labour market review on the Republic of Kore@000 calling for the Republic of Korea to act
to consolidate “social sustainability” of its despinent process, including through “[flurther
action to consolidate the industrial relations eyst reform labour law, and to improve the
coverage and effectiveness of labour market aniissgfety-net policies” (OECD, 2000, p. 2).
The OECD considered it to be necessary to creates&confrontational and more consensual
system of industrial relations if the Korean ecogaand society is to modernize and prosper”

1091pid. p. 33.

105ee Cheol-Soo Lee, 2002, who adds that the nunfilséiiles skyrocketed to 3749 in 1987 alone.

11 See Kitt, 2003. The minimum wage legislation igusd to have reduced the gender wage differemtiallimited
degree. See Cho et al., 2004, pp. 38-39.

112 5ee OECD Policy Brief, 2000, at p. 3, available #p:Hwww.oecd.org. See also ICFTU/TUAC/ GUFs Joint
Mission to Korea, available at http://www.tuac.org.

135ee Kitt, 2003. Opposition party members were absen there was no parliamentary debitiel.

14 Kitt (2003) emphasizes the complications and Bahieffectiveness of the legislation, particulay light of
frequent wildcat strikes and other resistances.

115See OECD 2000 Policy Brief, p. 4. See also ICFTU/TUBIGFs Joint Mission to Korea, 2006.
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(ibid., p. 3). It cites areas that are conside@de in conflict with internationally accepted
standards, including “trade union pluralism, thirakty intervention in collective bargaining, the
right to organize of public servants and teachtrs,right to strike in the public sector, trade
union membership of dismissed or unemployed workadsthe payment by companies of their
full-time trade union officials” (ibid., p. 4) aselN as “arrest and imprisonment of trade union
activists for activitieghat would be regarded as pursuit of legitimated&aunion goals in other
Member countrieg'*®

The Korean government published in 2004 a roadnmapirfdustrial relations reform.
Tripartite discussions continued into 2006, altHosggnificant repression of civil servants and
construction industry workers continues to be ragabt’ Consequently, the close monitoring
continues, and ten years after the Republic of &eraccession to the OECD, the ICFTU/
TUAC/GUF participated in a joint mission on 24 — &agust 2006, on the invitation of two
Korean affiliates, prior to the 4LO Asian Regional Meeting to be held in Busanp&glic of

Korea'*® ILO Freedom of Association Case No. 1865 continues

It should be noted that the OECD itself recommesmsis: policy priority that the Republic
of Korea “reverse the growing proportion of nonwuieg workers in the labour force, which
creates equity and efficiency concerns, [...] thedtiions on collective dismissals be relaxed
and that the social safety net, particularly emplegt insurance, be further developed” (OECD,
2006, p. 38). Meanwhile, the ICFTU/TUAC/GUF hasadghe international labour movement
to renew international solidarity and focus on Kmrean situation” (ICFTU, 2006). While the
linkage with OECD mechanisms may be suggested e lteeated a forum through which
concerns about labour violations can be raised,varitt some steps “in the desired direction”
(OECD, 2000, p. 4) have been noted by the OECI@spect of labour law reform, the challenge
to the respect of fundamental principles and rigltitsvzork remains alive in a country that has
increased its level of development alongside a mib@dé¢ considers democratization inherent in
labour rights to be secondary.

4. Toward global embedded liberalism

The chosen examples are all reminders that theaeship between trade liberalization and
labour law is embedded in both local and transnatisegulatory contexts. It starts from the
premise that multilateral and regional trade ingitins are not natural or pre-determined; rather
they should be understood to be political, econoanid social constructs. The examples offer
the opportunity to recast the trade liberalizataomd labour law discussion in terms not of a
vision of a naturally occurring market in which ddpiium prices are set without distortions.
Globalization should not be viewed deterministigalf it can be resisted and indeed re-
constructed.

The nature of the constructs also matters. Theilateltal trade agreements have sealed
distributive concerns out of the bargain. They am=ili the distributive justice questions,
including as concerns labour law, to be domestiems. As trade law specialist Don McRae
(2005) has commented on this analysis of distnveytistice beyond borders

if distributive justice is to be viewed on a glolsgiale, the issue is not
just balancing the increased price to consumermsigéne protection of a job
market within each country. The protection of thé market of developed

118 pid. at 4. Emphasis added.
175ee ICFTU/TUAC/GUF's Joint Mission to Korea, 2006.
118 | i
Ibid.
119 For a discussion, see Blackett, 1998.
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countries may have to be measured against theologs opportunities in
developing countries.

Attention to the relationship between trade andilsldaw reminds us that the exclusion
frames trade in a way that prevents transbordeigatibn of the adverse impacts on labour
beyond borders. The examples of Mauritius and thexiban border region offer further
reminders that migration and the gendered natureook have also been sealed out of the trade
and labour law bargain. By focusing on “employmemather than work?® and by emphasizing
production within states rather than the citizepgftiterally and figuratively) of workers who
undertake the production, analyses that correfaetand employment overlook labour law’s
exclusions.

The fact that distributive concerns have been deale of most analys& leads to the
kind of consequences modeled by Lee and experiengedARICOM member states in the
wake of adverse trade liberalization decisions.Bk&gwati argues, there is no reason why
international mechanisms should not be marshalguieeent adverse impacts to employment —
and the ensuing tendency to favour production in-unwionized, lower waged, migrant labour
zones — that face the current CARICOM in the préiducof bananas. The Cambodian case
study provides a counter-example, in that it réfldoow attention by a major industrialized
trading partner to combining accrued market accei#s continuous improvement in the
effectiveness of local labour law can enable a&dtaparner comparative institutional advantage.
Both examples — which entail a mix of nationalatgkal, and international responses — hint at
the importance of recognizing a distributive diniendn trade relationships, and addressing it
through more careful attention to why adjustmergistance is needed, and how it can be
accomplished??

However, McRae (2005) suggests that the Consudt&3ivard on the future of the WTO —
of which Bhagwati himself was a member — was relnicto accept the logical consequences of
the institution’s own fervent support for trade Iswon-discrimination principles. He notes that

while it recommended that there be increased fundm trade policy
related adjustment assistance for developing c@stit did not recommend
that developed countries show more willingness nolemtake adjustment
themselves rather than so readily resort to safdgo@asures or to other
trade remedies in the face of developing countnyarts.

It is the position of this paper that in pragmatiscussions of how to enable governments
to address the labour regulatory implications afi¢r liberalization policies, increased funding
for trade policy related adjustment assistancedforeloping countries would be a significant
start, and an acknowledgement of the distributivetife considerations beyond borders, at
different governance levels. In other words, ihgt necessary to assume that individual states
should be the (only, or main) source of their owdjustment®* bilateral, regional, and
international action can be targeted, in the whystrated in the case studies above.

1205ee Standing, 1991, p. 242. The relationship betwesmen’s work and their structural position in théormal
export-oriented economy facilitates this dichotaatian and the neglected trade impacts.

12! The joint ILO-WTO study more optimistically argu#sat the relationship between global economicgratéon
and redistributive policies is “increasingly recamgu”, although “there is so far no agreement ow lo design
appropriate redistribution policies” as incentiveistures are potentially affected by restributirensfer (ILO-WTO,
2007, pp- 8, 73 — 76. See also Maur, 2006 (obsgrthiat “studies of trade liberalization have tendedet aside
issues related to adjustment by focusing on thetgqreof whether trade liberalization would bringt mosts or gains
in the long term at country level).

1225ee ILO & WTO, 2007, pp. 2, 76, 79. See also Maaf6, p. 3ff, who identifies efficiency, politicatonomy,
equity, and international cooperation justificasdor adjustment to be undertaken.

123 Maur’s caution that “one should look at the goveent sector with care” (2006, p. 6) is noted, aljfoit is
argued that the regulatory state in developing t@sshould be analyzed with attention to its claxipy and how
other actors — including internationally — can tegs rather than undermine state capacity. See &ta2k04.
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Targeted technical assistance by internationaitunisins to provide adjustment assistance
is one way that this relationship may be considesedn the Better Factories Cambodia example
and its recent extension to other counttféRuggie (2003) elucidates the potential role of a
range of social processes and movements in theggsoaf embedding global markets “within
shared social values and institutional practiceespite the absence of global governmental
structures to foster the common good. Hepple offiermstitutional account, which stresses that
“it is within [a] dynamic relationship between niu#ilent legal orders that the ability of labour
law to contribute to social justice within the ghblnarket will be determined” (Hepple, 2005, p.
275). Both emphasize the significant difficulty esiated with these strategies, but Ruggie
reminds readers that the original embedded limmatompromise was itself the result of a long
and hard battle (Ruggie, 2003, p. 27).

It is further contended that from a broader disttil® justice perspective, regional spaces
may themselves provide a particularly fertile gmesrce level to challenge a flattened, uni-
directional vision of globalization. The regionakaffirms national choices, mediates
international rules, and makes the spaces of bligivie justice seem tangible. A picture of the
impact of trade on labour law is constructed frow bhottom up, one country and one region at a
time. It is also an approach that may resist alproatic tendency to obscure the distributive
effects of the design of markets to focus exclugiem redistributive effects afterward (Rittich,
2002, p. 282). Rather, attention to regional camsion offers an opportunity to fuse attention to
the nexus between the economic, the political,thadsocial. Both the globalization rhetoric that
forecasts the disappearance of the nation-stat,tlad paradoxical state-centred focus of
multilateral trade are decentred when regionalsconsidered.

Regionalism provides an opportunity to re-consided re-construct the spaces through
which liberalization is mediated, and to arguertatistributions (like considerations of the costs
of adjustments to trade) beyond national bordehe European Union’s willingness to put in
place mechanisms to promote economic developmeidwnincome members on accession
(notably Spain and Portugal) is an historical pdece. Regions provide the moral justification
for treating one’s “neighbour¥® differently, and provide a manageable, incremestale for
action. They allow member states to move beyondatheof sameness reflected in signing and
ratifying an international agreement, to considewta member state may be enabled to meet the
terms and objectives of the trade liberalizatioreagent, which in the case of multilateral trade
includes “raising standards of living, ensurind gmployment and a large and steadily growing
volume of real income” in addition to “the objeaisustainable development®They are a
reminder that trade relationships, and their casto@are constructed, and the constructs
themselves may be marshaled to promote a mutualiyareing relationship between trade
liberalization and labour law.

124 Given the scope of this literature review, | hasfeained from a critique of the limited effectivess of monitoring
to shift labour regulation away from a managemetit-governance ideology that analogizes workeights with
other “accounting” features, toward a framework bBeagizing citizenship at work. For details, see Béigk2001.
However, these framing considerations need to deeaded within the ILO’s engagement as an indepgndenitor
in Cambodia.

125 One notes that regional and bilateral agreementsotimecessarily rely on “proximity” as the basis fegional
arrangements, but a “neighbourly” relationship igated. Yet regionalism brings its own non-discniation
challenges. See e.g. Hudec & Southwick, 1999.

1%635ee Preamble, Marrakesh Agreement Establishingvttil Trade Organization.
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