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The enactment of three new labour laws in China: Unintended consequences and the 

emergence of ‘new’ actors in employment relations 

 

Abstract 

 

This paper critically analyses the background and impacts of the promulgation of three new 

labour laws in China in 2008. Drawing on qualitative data collected from interviews with 

various actors, the paper illustrates how the enactment of these laws has led to the emergence 

of new actors in the labour market and employment relations. Whilst not all these actors are 

new, or equally influential, in the governance of the labour market and employment relations, 

the enactment of the new labour legislation has introduced new dynamics in the evolving role 

of these actors. The paper concludes that whilst the new laws signal a significant 

advancement in China’s employment legislative domain, the legislative power of the state has 

been undermined by institutional actors at the local level, who interact and permeate each 

other’s sites and spatial boundaries in acknowledgement of and to complement each other’s 

resource/capacity constraints. 

 

Key words: China, labour regulation, institutional actor, local government, employment 

agency, trade union 
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Introduction  

Economic globalization and changing ideologies on the role of the state have led to different 

responses from governments regarding their regulatory role in employment relations in the 

last two decades (e.g. Martínez Lucio and Stuart 2004; Bamber et al. 2010). In western 

economies, this has often taken the form of de-regulation or ‘re-regulation’, as MacKenzie 

and Martínez Lucio (2005:500) argued. There is also an inclination to move away from a hard, 

i.e. regulatory, approach towards a softer, i.e. a voluntary, approach to managing employment 

relations through the adoption of innovative schemes such as social partnership (e.g. Martínez 

Lucio and Stuart 2004).  

In China, the change of government leadership to Premier Wen Jiabao and President 

Hu Jintao in 2003 marked the beginning of the pursuit of an economic development policy 

that emphasizes on social justice, social harmony and environmental protection. This is an 

important departure from an efficiency-driven economic development policy pursued by their 

predecessors typically influenced by the economic thinking of Deng Xiaoping – the architect 

of modern Chinese economic development. The primary objective of the state intervention in 

employment relations and human resource management (HRM) practices is two-fold: to 

provide a greater level of protection to the workers, and relatedly, to facilitate enterprises to 

establish harmonious employment relations as part of its agenda to build a harmonious society 

(see Li and Xiang 2007; Warner and Zhu 2009). 

In 2007, dubbed as the legislative year of China, the government stepped up its 

legislative activities and passed three major pieces of employment related laws to take effect 

from 2008. They are:  

• The Labour Contract Law of the People’s Republic of China (enacted on 1st January 

2008, hereafter the Labour Contract Law) 
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• The Employment Promotion Law of the People’s Republic of China (enacted on 1st 

January 2008, hereafter the Employment Promotion Law) 

• The Labour Dispute Mediation and Arbitration Law of the People’s Republic of China 

(enacted on 1st May 2008, hereafter the Labour Dispute Mediation and Arbitration 

Law) 

These three pieces of new labour legislation are inter-connected and cover different stages of 

the employment relationship, i.e. from recruitment to the termination of employment contract. 

More specifically, the Employment Promotion Law (EPL) aims to promote employment and 

secure the employment rights of workers; the Labour Contract Law (LCL) seeks to regulate 

the rights and responsibilities of employer/labour user organization and the worker; and the 

Labour Disputes Mediation and Arbitration Law (LDMAL) is a procedural law that aims to 

ensure the fulfilment of these rights. The promulgation of the LDMAL is to support the 

implementation of the LCL.  

The legislative necessity and urgency of the above laws arises after a gap of more than 

12 years since the introduction of China’s first major piece of labour legislation – the Labour 

Law of the People’s Republic of China (passed in 1994 and enacted on 1st January 1995, 

hereafter the Labour Law). During this period, significant changes have taken place in the 

economic structure and employment environment. These changes have led to the divergence 

of goals and interests of actors in employment relations, a heightened level of conflicts 

between these interests and the surge of power of the employers. The promulgation of the new 

laws signals the government’s renewed and stronger determination in raising the level of 

protection to its workforce to counterbalance the prerogative of employers. Employees are 

afforded greater power to seek justice through the legal channel when these laws are violated 

by employers. Together, these labour laws and their supplementary regulations provide a legal 

framework within which employment relationship is governed and labour market regulated in 
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principle (see Figure 1). The primary objective of their implementation is to achieve a more 

efficient and equitable labour market. In parallel, a system for labour dispute resolution is 

formed, albeit far from being robust. 

It has been argued that, with ‘the major exception of freedom of association’, the 

labour standards established by the series of labour laws and regulations of China ‘are not 

markedly inferior to those of comparable countries and indeed many developed nations’ 

(Cooney 2007:674). What remains most problematic is the lack of effective enforcement 

(Taylor et al. 2003; Cooney 2007). While implementation failures are characteristic of all 

regulatory systems (Cooney 2007), the Chinese system is frustrated by the multiplicity of 

employment related laws, directive regulations and administrative policies issued at central, 

provincial and municipal government level, the ambiguous status of some of these regulative 

instruments, and the confusing channels through which workers can seek to secure 

compliance of laws (Potter 1999; Cooney 2007). Scholars on labour disputes in China have 

also argued that regional institutional arrangements, managerial styles and characteristics of 

the workforce influence the level of labour disputes (e.g. Guthrie 1999; Lee 2007; Chan 2001; 

Gallagher 2005; Pun 2005; Choi 2008). 

The promulgation of the three new laws by the central government therefore raises an 

important set of questions that have not been addressed. What is the legislative environment 

and institutional barriers for introducing employment regulations in China? Given the brief 

history and limited experience of the Chinese state in employment legislation, does it have 

sufficient legislative capacity to provide an effective regulatory framework for the labour 

market and employment relations? Are these laws able to bring to an end the fragmented 

authoritarianism that has been an enduring and key feature in the economic and social 

development parallel with the central state control in the post-Mao era? Similarly, will these 

new laws be tight enough to circumvent the growing ability of employers, particularly since 
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the 1990s, to bypass or override regulatory constraints in pursuing their business objectives? 

What may be the impact of these regulations on the workers and other institutional actors? 

What new actors may have emerged in the regulatory process and how do the interactions of 

these institutional actors shape the legislative outcomes? 

This paper contributes to the existing understanding of the role of employment 

regulations in employment relations in China by addressing the above questions. It explores 

the dynamics of state policy, regulation and interactions amongst institutional actors in 

relation to the implementation of the new legislation at the organizational and institutional 

level against a broader social and politico-economic context in China. Using the LCL and 

LDMAL as the focal point for discussion, the paper examines the response of employers, 

workers and the trade unions to the new regulations and the emergence of ‘new’ institutional 

actors in the regulating process. These include: employers associations, employment agencies, 

HR consultancy firms, foreign client firms and non-government organizations (NGOs). These 

‘new’ actors are not really ‘new’ in a sense because some of them have existed for a number 

of years. What is new is their more direct and active role in employment relations at the 

workplace/organizational level as an unintended consequence of the enactment of the new 

labour laws in 2008. The paper adopts Bellemare’s (2000:386) definition of an actor in an 

industrial relations (IR) environment as ‘an individual, a group or an institution that has the 

capability, through its action, to directly influence the industrial relations process, including 

the capability to influence the causal powers deployed by other actors in the IR environment’. 

It also adopts Michelson’s (2008:27) argument that these actors do not necessarily have to be 

influential at all three levels, i.e. the workplace, organization and institutional level, at all 

times. 

This paper consists of five main sections in addition to this introduction. The first 

section deals with research methods. The second main section describes the background, key 

 5



focuses and intended legislative progress of the three new laws. This is followed by an 

investigation of the impact of the laws on the main actors, such as the employers, the workers, 

the local governments and the labour authorities, and their tactical responses and dynamic 

interactions. The fourth section then examines the emerging roles of the new actors in the 

implementation of the new laws. It investigates how they establish themselves through the 

collaboration and alliance with other actors, officially and unofficially. The paper concludes 

that whilst the new laws signal a significant advancement in China’s employment legislative 

domain, the legislative power of the state has been undermined by other institutional actors at 

the local level, who interact and permeate each other’s sites and spatial boundaries in 

acknowledgement of and to complement each other’s resource/capacity constraints. 

 

Research methods 

Given the nature of the study, a qualitative method was adopted in order to capture in-depth 

information. Information came from two main sources: first hand empirical data and 

secondary data. Semi-structured interviews were conducted with 71 informants (see Table 1) 

from Beijing, Wuhan, Shanghai and Guangdong Province of China. Interviews took place 

face-to-face between the author and the informants individually. Interview with workers 

lasted between 15 and 20 minutes whereas interviews with managers, officials and academic 

lasted between 45 and 90 minutes. Informants were asked about their views of the new labour 

regulations, challenges in the implementation and impact on their organization as an 

institutional actor. Due to the reluctance of the informants, no tape recording was used to 

record the in-depth interviews. Detailed notes were taken instead. A limited amount of 

observation took place during the site visits to seven enterprises. In addition, informal 

interviews were held between the author and five workers who were involved in three labour 

disputes arbitration cases. The conversations with them were held after the hearing of the 
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cases. These informants do not come from the 43 firms where managers and workers were 

interviewed (see Table 1). These data collection activities were carried out between 

September 2007 and April 2009. Access to informants was gained through personal contacts, 

as the sensitive nature of the study makes it difficult to mobilize official channels to gain 

support. Interview information is used for illustrative purpose in this paper rather than as 

detailed studies on these informants and their organizations. Direct quotes are used to the 

minimum in order to conceal the identity of the informants and organizations. Secondary data 

used for this paper include: newspaper articles, publications on the Internet, journal articles in 

both Chinese and English language published in as well as outside China. 

 

Table 1. Interview information 

No. of interviews Background of informants 

43 Enterprise (owner) CEOs and HR directors/managers. Each informant 
came from a different firm, 34 of them are from private or foreign-
owned firms 

7 HR consultants from five Chinese-owned and two foreign-owned 
consultancy firms 

3 Senior officers from a municipal labour and personnel bureau 

2 Full-time trade union officers from a municipal trade union branch 

2 Leading employment relations/labour law scholars in China who have 
been involved in the consultation and public debates during the 
approval process of the new Labour Contract Law 

14 Migrant workers who work in seven enterprises (two in each) 

5 Workers involved in labour dispute arbitration cases (from three firms) 

 
 

Background, key focus and intended legislative progress of the three new laws 

1. Employment Promotion Law  

The need to promote employment and regulate the labour market are the dual reasons for the 

promulgation of the Employment Promotion Law (EPL). First, there is mounting pressure for 
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the government to create employment opportunities for the new comers in the labour market 

(e.g. rural migrant workers, school leavers and university graduates) and for those who have 

been displaced by their employer as a result of technological advancement, intensifying 

global competition, industrial structural change and ownership reforms. In particular, 

university graduate unemployment is becoming a serious social concern. The rapid expansion 

of the Chinese higher education sector since the early 2000s has led to a rising level of 

unemployment of university graduates. In 2009, some 6 million students will graduate from 

the universities, nearly six times as many as in 2000. Only about 70 per cent of those 

graduated in 2008 found employment within a year (The Economist 2009). A second reason 

for the need for the law is that the absence of laws on employment rights, which is a pre-

condition for other labour rights, has led to a disorderly labour market management situation. 

In the absence of a central law, local administrative policies and regulations proliferated. They 

are often confusing, contradictory, unprofessional and with low enforceability (Han and Liu 

2008). The Employment Promotion Law was therefore promulgated in 2007 to take effect 

from 1st January 2008. 

The EPL is essentially a regulation that promotes employment security, as stated in 

Article 1: ‘This Law has been formulated with a view to promoting employment, promoting 

the balance between economic development and the expansion of employment opportunities, 

and promoting social harmony and stability’. It contains nine chapters and 69 articles. Key 

aspects covered include: policy support, fair employment, employment services and 

administration, occupational education and training, employment assistance, monitoring and 

inspection, and legal liability.  

There are four key focuses in the EPL (see Figure 1). First, it emphasizes the role of 

the local governments in promoting employment, vocational education and skill training 

through a range of measures and mechanisms. These include, for example, funding vocational 
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education and training institutes, initiating training programmes for rural migrant workers, 

monitoring training budgets and activities of enterprises and exerting penalty on non-

complying firms. Second, the EPL seeks to create a healthy labour market by cleaning up the 

employment agency/job centre industry. A number of rules are introduced to define the scope 

of services of employment agencies and to regulate the behaviour of employment agencies 

and user firms. Forced closure and/or financial penalty may be applied to violating agency 

operators. A third focus of the EPL is fairness in employment, a point that is also specified in 

the Labour Contract Law. The EPL specifies that employers cannot discriminate on the 

grounds of ethnicity, race, gender, religious belief and disability, or against carriers of 

infectious pathogens and candidates of rural origin, etc. Although equal opportunity rights 

have been stipulated in the Constitution (1954, 2004) and the Labour Law, it is the EPL that 

makes the most specific and comprehensive statement, relatively speaking, for the first time 

in China’s employment law history, on the types of workers who should not be discriminated 

against. The expanded categories of vulnerable groups of workers indicate that China’s 

employment law is not only becoming more liberal in recognizing changing social 

characteristics of its labour force, but also converging to the international trends of equal 

opportunity and diversity management (Cooke 2010b). In addition, remedial channel is 

outlined for legal liability. A fourth focus of the EPL is to provide employment assistance 

through the provision of favourable policy conditions for entrepreneurship (self employment) 

(e.g. Han and Liu 2008; Liu 2008).  

2. Labour Contract Law  

Similarly, two main reasons have led to the introduction of the Labour Contract Law (LCL). 

First, the legal system that governs employment relations has been flimsy, relying largely on 

the Labour Law which applies mainly to those in the formal employment sector with formal 

employment relationships (Hu 2004; Cooney et al. 2007; Dong 2008). It fails to address the 
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growing tensions emerging from the privatized economy and the growing informalization of 

employment, such as causal work and agency work (known as labour dispatch in China). 

There is considerable ambiguity as to whether certain laws and regulations should apply to the 

informal sector and workers in informal employment. Employers also tend to take advantage 

of these regulatory loopholes and argue for exemption (Cooke 2008a). Despite the lack of 

consensus on its definition, it is agreed that informal employment has become a significant 

form of employment in China, employing an estimated 20 per cent of the total workforce (e.g. 

Peng and Yao 2004; Zhang 2004; Shi and Wang 2007; Wu 2008; Cooke 2008b). Again, the 

legislative void is partly filled by a range of administrative regulations and legislative 

instruments adopted by local governments (Cooney et al. 2007). Whilst these interventions 

have had some effects, they are essentially administrative regulations that have limited 

consistency, authority and enforceability (Hu 2004). 

A second related reason is that the number of labour dispute cases has been rising 

significantly in recent years (see Cooke, 2008a for a detailed analysis). For example, in 2001 

154,621 cases were accepted for arbitration, this rose to 350,182 in 2007 (see Table 2). In 

2001, a total of 467,150 workers were involved in the labour disputes cases; in 2007, this 

figure was increased to 653,472 (China Labour Statistical Yearbook 2008). A notable parallel 

development is the increasingly individualistic nature of the disputes. In 2001, collective 

labour disputes cases (i.e. cases that involved three or more people in each) made up 6 per 

cent of the total cases and 61 per cent of the total number of workers involved in the disputes. 

In 2007, collective labour disputes cases made up 3.7 per cent of the total cases and 42 per 

cent of the total number of workers involved in the disputes (China Labour Statistical 

Yearbook 2008).  

 

Table 2. Labour dispute cases and persons involved between 1998 and 2007 

Year Total Collective Total persons Persons involved in 
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cases cases involved collective cases 
1998 93,649 6,767 358,531 251,268 
1999 120,191 9,043 473,957 319,445 
2000 135,206 8,247 422,617 299,445 
2001 154,621 9,847 467,150 286,680 
2002 184,116 11,024 608,396 374,956 
2003 226,391 10,823 801,042 514,573 
2004 260,471 19,241 764,981 477,992 
2005 313,773 16,217 744,195 409,819 
2006 317,162 13,977 679,312 348,714 
2007 350,182 12,784 653,472 271,777 

Source: compiled from the China Labour Statistical Yearbook 2008, pp.495-496. 
 

Main forms of non-compliance from the employers include: non-provision of 

employment contract, under payment of wage, wage arrear, excessive overtime and non-

contribution to social insurance premium. According to the statistics from labour inspections, 

less than 20 per cent of the small and medium-sized private firms had signed contracts with 

their workers. This figure was much lower in the self-employed business sector (cited in 

Chang 2008). Since the Labour Law only covers those in formal employment, this leaves the 

majority of workers in de facto employment relationship unprotected. For those who have 

signed employment contracts, the majority of contracts were for one year duration. The short-

term nature of the contractual relationship renders employment relations unstable at the macro 

level. Some contracts include unlawful clauses that allow the employers to evade 

responsibilities on sickness and work-related injuries (Qiao 2008). About 70 per cent of 

migrant workers have experienced wage arrears (Dong 2008). According to a survey 

conducted by the labour authority in April 2005, nearly 13 per cent of the workers were paid 

below the local minimum wage level. Some firms reduced the real wage by unilaterally 

reducing the unit price of production or raising the production targets which forced workers to 

work unpaid overtime to complete their tasks. Wage arrear and unlawful deduction of wage 
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were the most common violation cases revealed in the labour inspections (cited in Chang 

2008).  

A primary objective of the LCL is therefore to create a formal and stable employment 

relationship between the workers and employing organizations through a tighter definition of 

labour contract arrangements. As is stated in Article 1:  

This law is enacted and formulated in order to improve the labour contract system, to 

specify the rights and obligations of both parties to the contract, to protect the 

legitimate rights and interests of employees, and to construct and develop a 

harmonious and stable employment relationship.  

The LCL encompasses articles on probationary period, redundancy, liquidated damage, 

severance pay, non-compete and labour dispatching (agency work), etc. It offers a more 

comprehensive guidance than the Labour Law on the employment relationship, from the 

formation of contracts to circumstances for the termination of contract and compensation (see 

Figure 1). It restricts employers’ autonomy to dismiss workers at will by introducing the non-

fixed term labour contract. It is anticipated that the tighter regulation will lead to the 

formalization of employment relations and reduce the number of those in informal 

employment, particularly agency workers and hourly rate workers. In the meantime, workers 

are given more freedom of mobility by forbidding the use of deposit for bondage – a strategy 

commonly deployed by employers to chain their workers to the firm. The LCL also requires 

employers to make contribution to the social insurance premium for the employee (a 

requirement that is also stipulated in the Labour Law). In addition, the regulatory role of the 

trade unions has been strengthened through the right of joint decision in management 

practices. The legislative intent is to provide greater protection of workers’ substantive rights 

and increase the costs of non-compliance for employers. From this perspective, LCL is seen 
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as a progress from the Labour Law. Local governments have been given more power, or 

rather, more responsibility to monitor the compliance of the LCL.  

3. Labour Disputes Mediation and Arbitration Law  

The labour disputes arbitration system of China was reassumed in 1987. With the 

promulgation of the ‘Regulations on Enterprise Labour Disputes Treatment’ in 1993 and the 

Labour Law in 1994, a system of consultation, mediation, arbitration and litigation has been 

established, albeit a rather fragile one. In order to support the enactment of the LCL, the 

Labour Disputes Mediation and Arbitration Law (LDMAL) was designed, approved and 

enacted within a year. Such a speed was rare in China’s law making history but was deemed 

necessary. As stated in Article 1:  

This law is formulated in order to resolve labour disputes in a fair and timely manner, 

to protect the legitimate interests of the parties concerned, and to promote a 

harmonious and stable employment relationship. 

The LDMAL contains several important changes from the previous disputes resolution 

system, which in principle makes justice more accessible to the workers. These changes 

include:  

• ‘One Arbitration, Final Ruling’ for certain labour disputes (e.g. a claim for wage arrear, 

medical expenses relating to work injuries, unpaid overtime and social insurance) 

instead of going through the ‘one arbitration and two trials’ procedure which is time 

consuming. Compared to the procedures of other types of disputes in China, the 

mediation and arbitration of labour disputes involved the most complicated procedures, 

a fact that has been widely criticized. The Mediation and Arbitration Law is intended 

to reduce this procedural complexity (Liang 2008; Tong 2008; Wang and Zhang 2008). 

• Extending the application for arbitration from 60 days to one year to give workers 

more time to understand their situation and take action. 
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• Once the arbitration commission decides to accept the case, it should be dealt with 

within 45 days or with an extension of up to 15 days for a complicated case. This has 

shortened the time for concluding arbitration. 

• Shifting the burden of proof as well as the consequences for failing to provide certain 

evidence to the employer in circumstances ‘where the evidence related to the disputed 

matter is in the form of records kept by the employer’ (Article 6). 

• No fees charges for arbitration and reduced fees for litigation. 

• Adding the mediation stage prior to arbitration in order to shift from a judicial to a 

voluntary approach to labour disputes resolution. 

A new emphasis of the LDMAL is the role of mediation. By adding the mediation stage prior 

to the arbitration stage in the labour disputes resolution procedure, the government hopes to 

resolve labour disputes in an efficient and peaceful manner in line with its ideological 

objective of building a harmonious society. More specifically, the LDMAL (Article 10) has 

expanded the provision of the labour disputes mediation bodies to include three types: 

1. Labour disputes mediation committee at the enterprise level; 

2. People’s (civil) mediation body legally set up at the grassroots level; 

3. Labour disputes mediation body set up at the community and district level where there 

is mediation capacity (but what qualifies ‘having mediation capacity’ is not defined). 

This multi-layer labour disputes mediation mechanism provides workers with several 

channels to seek settlement. However, there exist some loopholes in the design of the law. 

Firstly, there is no specific or legal requirement for the establishment of a mediation 

committee at the enterprise level. Employers are left to make their choice whether they ‘have 

the conditions’ to set up a committee or not, and if so, how it is to operate. As a result, many 

employers have not set up a mediation committee. Where one exists, it is more in name than 

in substance. The absence of an independent third party in the committee is a common 

 14



phenomenon. Secondly, the second and third types of mediation bodies lack authority, legal 

position and power, a problem exacerbated by the deficiency in legal competence of the 

mediators whose rulings are often perceived unfair and challenged. This situation is not 

conducive to the promotion of mediation as the main means of labour dispute resolution (Lin 

2008).   

The promulgation of the three major pieces of employment related laws has in 

principle significantly streamlined China’s legal framework for employment protection and 

labour disputes resolution. However, the implementation of these laws has so far been met 

with a number of serious challenges due to conceptual ambiguities in the clauses, structural 

problems in legal channels, system abuse by both employers and workers and resource 

constraints in handling disputes. These issues are discussed in the next section. 
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Figure 1. Major labour market and employment related laws in China and key elements 
 

 

Legal procedure for labour disputes settlement  
Mediation Arbitration Litigation 
• Labour disputes mediation 

committee at the enterprise 
level; 

• People’s (civil) mediation 
body legally set up at the 
grassroots level; 

• Labour disputes mediation 
body at community and 
district level 

• Labour disputes 
arbitration commission 
at district, county and 
municipal level 

• People’s court 

Labour market environment and employment practices monitoring  

Employment promotion Law 
• Role of local governments in 

promoting employment, 
vocational education and 
skill training  

• Regulating employment 
agencies to clean up the 
industry 

• Anti-discrimination in 
recruitment 

• Encourage entrepreneurship 
(self-employment) through 
favourable conditions 

Labour Contract Law 
• Formation of contracts 
• Circumstances for the 

termination of contract and 
compensation 

• Emphasis on non-fixed term 
contract  

• Social security contribution 

Labour Law 
• Applicable to those who 

have formal employment 
relationship with 
employers 

• Focusing on the 
termination but not the 
formation of contract 

Labour Disputes Mediation and Arbitration 
Law 
• Emphasis on mediation instead of arbitration 
• Single arbitration as final ruling for certain 

labour disputes to speed up settlement 
• Extension of the period in which one can apply 

for arbitration (from 60 days to 12 months) 
• Shortening the time for conclusion of 

arbitration (within 60 days) 
• No fees charges for arbitration 
• Burden of proof shifting towards employers 

Enforcement connections/ 
implementational impacts 
of the laws on each other 

People’s court 
(For discrimination cases) 

Administrative 
channel for labour 
disputes settlement  
• Labour 

inspection and 
monitoring 
authority 

 
 

Challenges to implementation and the role of/impact on the main institutional actors 

Local authorities, labour dispute resolution bodies, employers, workers and trade unions are 

the traditional main actors in the enforcement of labour regulations. This section investigates 

the impact of the laws on them, their tactical responses and dynamic interactions (see Table 3 

and Figure 2). The EPL is a much less influential and controversial law than the LCL and 

LDMAL, as it is directed mainly at the local governments. By contrast, the consequences 
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triggered by the implementation of the LCL and LDMAL, many of which were not foreseen, 

are unfolding and creating strong impacts on the existing positions of the institutional actors.   

Employment Promotion Law 

The EPL has been criticized for being ambiguous in its wording and sounding more like a 

government policy statement than a serious piece of legislation. There is little clarification in 

terms of what legal responsibility should apply to unlawful behaviour, making it impossible to 

enforce (e.g. Han and Liu 2008; Ma 2008). For example, Article 62 stipulates that ‘In the 

event of any employment discrimination in violation of the provisions of this Law, the relevant 

worker(s) shall be entitled to initiate legal proceedings in the people’s court’. However, there 

is no clear guideline on what constitutes discrimination, what and how evidence should be 

used, and what compensation/remedial actions should/can be taken to facilitate its 

enforcement. Similarly, there is no specification on what types of fiscal policies and 

favourable conditions should be in place to promote entrepreneurship and self-employment 

(Han and Liu 2008), leading to a wide variety of local interpretations and implementation 

styles.   

Labour Contract Law 

The content of the LCL has been highly controversial from the outset. Over 80,000 items of 

comments were received on its draft versions during the consultation period in 2006-7. Most 

of the feedback comments were submitted by employers and their pressure groups, both 

domestic and international. These include the European Union Chamber of Commerce and 

the American Chamber of Commerce. Foreign firms also threatened to withdraw their 

investment in China if the draft law were not amended. Numerous seminars and workshops 

were held with different interest groups, including government officials, international 

business lobby groups, trade unions/labour organizations, employers’ associations and 

scholars, to discuss and refine the drafts. The enacted version of the LCL ‘represents a 
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compromise between the competing demands of these many interest groups’ (Cooney et al. 

2007:788).  

A key point of unresolved tension in the LCL is the clause on open-ended contract. It 

was considered to be the most inappropriate by many business owners and some economists. 

Critics held the view that this would mean the return to ‘iron rice bowl’ and ‘job for life’. It 

would end the freedom of enterprises in labour deployment and ultimately lead to the 

destruction of China’s economy (Xu and Luo 2008). A survey revealed that 70 per cent of 

enterprises had asked for amendment (Dong 2008). And the uncompromising attitude of the 

government on this clause has led to a panic wave of retrenchment nationwide in the months 

prior to the enactment of the LCL in order to pre-empt its impact (partially). Among those 

joining the redundancy rush were many multinational corporations (MNCs) and flagship 

Chinese firms, such as Huawei Technologies Ltd, which dismissed over 8,000 of its long 

serving employees in November 2008 (with handsome redundancy package) and rehired them 

under new contracts.  

Avoidance of entering formal employment relationships with the workers is the 

common tactical response of employers to bypass the legal constraints. This typically takes 

two forms. One is hiring the workers through employment agency firms (see below for 

discussion). The other is not giving a formal contract other than a verbal agreement. Some 

employers also offer a small sum of money to the workers on top of their wage instead of the 

full amount of social security premium as a ‘win-win’ solution (see below for discussion on 

the problems of social insurance). 

More broadly, managers interviewed believe that the enactment of the LCL has a 

number of implications for employers in their HRM. First, labour cost is likely to increase 

significantly due to the cost associated with social insurance premium, redundancy pay, 

reduction of flexible forms of employment, and compensation and penalty fine when 
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employers are caught violating the law. Second, employers will face a higher level of 

employment risk as a consequence of stricter rules on probationary employment, greater 

freedom for employees to resign (abolishment of unlawful private agreement that bond the 

employee to the employer) and the resultant risk of exposure of commercial confidentiality. 

Third, as noted above, the stable and long-term employment relationship promoted by the 

LCL will lead to difficulties in labour deployment due to the lack of labour mobility and skill 

redundancy, particular of the long-serving employees. This renewed ‘iron rice bowl’ labour 

deployment system is likely to reduce the efficiency of the firm, a problem that has plagued 

the state-owned enterprises. Fourth, the LCL presents a stricter requirement on firms’ HRM 

policy in principle. Not only should the policy be lawful, but also the process of policy 

formulation needs to be democratic through the consultation with workers representatives 

and/or trade unions. Company policies formulated in the absence of democratic participation 

is deemed invalid (also see Qiao 2008; Qin and Wang 2008).  

In the long term, the LCL will help employing organizations to improve their HRM 

capacity by encouraging them to be more careful in how they conduct recruitment selection 

and in managing other aspects of employment relations. However, a more immediate and 

negative effect of the LCL is the reduction of recruitment by firms to avoid additional 

employment cost and the long term business risk of being tied to unproductive workers. 

Increasingly, employers only hire job candidates who have at least two years of work 

experience. Costs of training and retention problems are the main reasons for employers’ 

unwillingness to employ university graduates who have no work experience. The enactment 

of the LCL further deters employers from hiring graduates to try them out, as the LCL 

imposes a number of restrictions on employers in probation period, wage payment and 

termination of contract. This problem has been exacerbated by the global financial crisis since 

the late 2008. Managers interviewed revealed that vacancies have either been filled internally 
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or through agency firms. Fu’s study (2008) also revealed similar employer strategy. In this 

sense, the enactment of the LCL has a negative knock on effect on the objective of the 

Employment Promotion Law. In fact, in under-developed regions of China, the return of 

higher education investment has been decreasing in recent years. For example, in 2006, the 

average monthly salary of new graduate employees was about 1,000 yuan, whereas rural 

migrant workers were earning over 1,100 yuan per month on average (Zang 2007).  

Social security premium is another major issue in the implementation of LCL that has 

led to a range of creative compliance from the local governments, employers and workers. In 

areas where economic development is slow, local governments issue favourable policy 

regulations and offer concessions to attract external investment. For example, in an inner city 

of Guangdong Province, businesses registered in Hong Kong enjoy an exemption period of 

five years during which social security contribution for their employees is voluntary instead 

of statutory. This has encouraged mainland Chinese entrepreneurs to register their business in 

Hong Kong and operate in mainland to take advantage of the privileged policy conditions. 

Similarly, some local governments specify that participation in social insurance schemes is 

not compulsory for non-local firms. This has enabled firms with subsidiaries in adjacent cities 

to make their employees register with a subsidiary in one city but live and work in another to 

save employment cost.  

Ironically, not all workers want to sign an employment contract with their employers. 

This is particularly the case for migrant workers. Contribution to social insurance is the 

crucial reason for workers to avoid signing the contracts. According to the LCL, both the 

employer and the employee need to pay social insurance premium monthly. However, social 

insurance schemes are designed and launched locally. Many local governments also specify 

that the workers can only enjoy the insurance benefits (such as pensions) if they live in the 

same city where they pay in the contribution. The lack of coordination and transferability of 
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social insurance schemes nation-wide means that migrant workers only have the opportunity 

to pay into the scheme but not benefit from it, as they tend to roam around the country for 

work and return to their hometown when work is not available or when they are unable to 

work. While they are allowed to withdraw from the scheme if they leave the city, they can 

only get back what they have paid in without any interest. Nor can they benefit from what the 

employer has paid in for them. This is in fact a tactic deployed by some local governments to 

fill the hole of social security fund, partly created by the compulsory early retirement 

programme implemented in the state sector during the mid 1990s and early 2000s. Below is 

an experience shared by many private firms employing migrant workers.     

…In fact, employees don’t want to sign the contract because they don’t want to pay 

into the social insurance, as the likelihood of them benefiting from the scheme is 

almost none. They prefer to keep the money with themselves instead of having it kept 

by the insurance company. When they quit and leave the city, they can only get back 

what they have paid in without any interest. They don’t get the portion that the 

company has paid in for them, they used to but not any more according to the new 

local government policy. So what we pay in for the workers does not benefit the 

workers but the local government. It is a way for the government to increase their 

revenue to fill holes…. When the new workers joined the company, we asked them to 

sign the employment contract. But some of them refused to sign the contract by 

making all sorts of excuses in order to avoid paying in the social insurance. They may 

say, ‘Oh, I am leaving the company next month anyway to go back home, so there is 

no point signing the contract’. And they say this every time we approach them to sign 

the contract. This is putting the company at risk because when the labour inspection 

authority comes, we will be fined for not signing the contracts. You just can’t win, but 
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what can you do. (Owner CEO of a private manufacturing firm, interviewed in April 

2009)  

Individual workers are also able to take advantage of the law to get the better of their 

employers. Here is an interesting example:  

One young man who is a troublesome worker was injured with a knife wound on his 

leg by a gang of people at midnight on his way back to his dormitory after a night out. 

He had caused the fight by provoking the gang – he had apparently teased the look of 

a girl, unaware that she was the girl friend of the gang leader. This was the biggest 

insult a gang leader could get in front of his girl friend and his gang mates. The 

incident happened just outside the factory compound in which the dormitory buildings 

co-located. When the police interviewed the worker in the hospital, he claimed that he 

was injured in the process of defending the company’s property which was being 

sabotaged by the gangsters. It would be difficult and costly for the company to provide 

evidence to prove his lies at court. So on balance, it was cheaper for the firm to pay 

for his hospital bill and two weeks’ wages while he was on sick leave, which amounted 

to over 4,000 yuan [equivalent to two months’ wages for this worker]. (Owner CEO of 

a private manufacturing firm, interviewed in April 2009)  

Labour Disputes Mediation and Arbitration Law 

It was anticipated that the number of labour dispute cases will surge following the enactment 

of the LCL and the LDMAL. This is largely to do with the abolishment of arbitration fees. In 

some places, the surge of labour dispute cases has become a source of concern for social 

stability. Interviews with labour authorities, trade union officials and labour law scholars have 

highlighted a number of problems in the design and implementation of the LDMAL (also see 

Hou 2008; Wang and Zhang 2008).  
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First, there are insufficient guidelines on mediation (only seven articles in Chapter 2 

for mediation compared to 35 articles in Chapter 3 for arbitration). This is a significant 

drawback given the fact that the overall mediation ability of grassroots mediators is extremely 

weak, with little training and professional background to facilitate them to carry out their 

tasks.  

Second, the ‘One Arbitration, Final Ruling’ (Article 47) system does not work well 

because the low competence of arbitrators leads to unfair ruling and appeal. Even if the ruling 

is fair, employers who lost the case can still appeal to the people’s court and cause delay in 

the implementation of the decision made by the arbitration commission. 

Third, the new procedure of ‘mediation – arbitration – first trial – second trial’ that 

replaces the original ‘one arbitration – two trials’ procedure has in fact led to the lengthening 

of the dispute resolution period because the lost party is entitled to appeal to the higher level. 

Employers may abuse this system as a tactic to delay payment to victim employees, as noted 

above.  

Fourth, the abolishment of fees charges for arbitration and only ten yuan (less than 

two US dollars) fee to the law court for trial encourage the abuse of the system and leads to a 

flood of cases, many without merits. While arbitration is more likely to be abused by 

employees, employers may use the law court stage to wear employees out. Interviews with 

informants show that since there are no fees charges, employees are more likely to take their 

employers to the arbitration commission without careful consideration of whether the 

employer has acted unlawfully or not. Some of the complaints involve the workers’ mis-

interpretation of their employment contracts and wage payment structure. Some employees 

who file complaints do so simply to seek revenge when they decide to leave their employing 

organization. As was revealed by an HR director (interviewed in July 2008) of a French-

owned subsidiary: 
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A good relationship between the line manager and the employees is very important to 

retain employees. And when they leave, they may sue you on labour regulation issues. 

I had to pay 2,000 yuan fine on the spot to one ex-employee who sued us for non-

compliance of the overtime payment regulation. I only had 1,800 yuan with me after 

searching through all my pockets and handbag. The ex-employee then said to me quite 

cheerfully, ‘Oh, just forget about the rest’. I was so surprised and asked her, ‘Isn’t the 

whole point of suing us to get some money from us?’ She said triumphantly, ‘Not 

really, I sued because I hated the supervisor. That’s why I left the company. I sued in 

order to get my own back, to show her what I can do to the company to make her look 

bad’. Waiving the arbitration fees has definitely made it easier for the employees to 

sue the company. Since the enactment of the Labour Contract Law, I have had two 

cases per month. This will increase when the employees become more knowledgeable 

about the law and find out how easy it is now to sue the company. We lose each time 

because we have not complied with the law in order to save cost. It is cheaper to pay 

the fines for a few workers who sue us than to pay overtime and social insurance for 

1,500 workers who work for us. 

Fifth, the abolishment of fees charges, the sharp rises in the number of cases and the 

shortened time for concluding the cases have led to serious resource constraints. The LDMAL 

specifies that the funding of arbitration bodies should be covered by the fiscal budget of the 

local government. However, arbitration bodies cannot apply for the fiscal budget on their own. 

Many arbitrators are legal professionals who are brought in as part-time arbitrators. Without 

fees income, it is difficult to secure their services. As a result, labour authorities force the 

dispute cases back down to the enterprises and ask them to achieve settlement at the 

enterprise level. As a labour official admitted, ‘there are too many cases for us to cope with 

and the rising number of dispute cases is causing bad publicity, which is not good for the 
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harmonious society endeavour’ (interviewed in April 2009). Interviews with enterprise 

managers also revealed the same story, as an owner CEO of a private firm revealed 

(interviewed in April 2009): 

Sometimes even when we are on the right side, the labour authority will still force us 

to pay compensation to end the dispute, in their words: ‘just swallow it’. We are given 

pressure to resolve dispute claims internally ‘for the sake of building a harmonious 

society’. The authority does not like to see more cases being submitted and has no 

capacity or willingness to deal with them. 

In addition, since the arbitration commission is set up within the labour authority department, 

it is prone to political intervention. Local governments may sacrifice labour inspection and 

protection for the sake of economic growth, as the saying goes: ‘law and order enforcement 

needs to give way to economic development’. Certain enterprises are the ‘no go area’ for 

labour inspection, or indeed any inspection, due to their (economic) bargaining power over 

the local government. Some labour officials can be co-opted by employers and become 

negligent. Inevitably, the procedural standards governing the conduct of hearings and the 

quality of rulings vary considerably between arbitration commissions and across the regions.  

Sixth, the co-existence of administrative (i.e. labour inspection and monitoring 

authority) and legal (i.e. arbitration and litigation) channels through which workers can seek 

to settle their disputes with the employers causes confusions and puts the labour authority in a 

very awkward position as their function straddles both. The labour inspection authority 

sometimes finds itself between a rock and a hard place, as aggrieved workers are seeking 

innovative ways to win their cases. For example, Article 9 of the LDMAL stipulates that 

workers can complain to the labour authority when their employer has violated the state 

regulations, delayed wage payment, under paid wages, delayed payment of medical expenses 

for work-related injury and so forth. The labour authority should deal with the complaint in 
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accordance to the law. Instead of using the legal channels to resolve their disputes, workers 

opt to use the administrative channel, i.e. complain to the local labour inspection and 

monitoring authority directly and request the authority to deal with the disputes promptly. If 

their request is rejected or if they are dissatisfied with the recommendation, they will submit 

administrative litigation proceedings to the people’s court suing the labour authority for their 

inaction or inappropriate action. Given the low capacity in handling the disputes, labour 

authorities lose in the majority of cases. Faced with a rising number of litigation proceedings, 

local authorities exert pressure on enterprises to settle the disputes internally and promptly. 

Therefore, workers and their legal representatives mobilize this method because they believe 

that it is an efficient and effective way to settle the disputes (Zhai 2008). 

Seventh, the LDMAL has strengthened the regulatory role of the trade unions, whose 

involvement in labour disputes resolution at all levels is legitimized and central. As 

enterprises are encouraged to resolve their disputes internally for ideological and practical 

reasons, this poses a serious challenge to the trade unions. Only one trade union, the All-

China Federation of Trade Unions (ACFTU), is recognized by the Chinese government and 

led by the Communist Party. According to Martin’s typologies, the Chinese trade unions fall 

within ‘the authoritarian’ category as the ‘state instruments’, carrying out a ‘decisively 

subordinate role’ that is ‘concerned with both production and protection’ (Martin 1989:78). 

This dual function effectively puts the trade unions in a neutral role at best and on the side of 

the state and management at worst.  

The ineffectiveness of the trade unions in representing workers rights and interests has 

been widely observed (e.g. Warner, 1996; O’Leary 1998; Lee 1999; Ding et al. 2002; Taylor 

et al. 2003; Clarke 2005). Local branches of ACFTU have met with persistent resistance to 

union recognition from employers in the private and informal sector, where the majority of 

migrant workers are employed and the labour disputes level is relatively high compared with 
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that in the state sector. Paradoxically, demand from the workers to establish a trade union in 

the private and informal sector is low, partly because workers are unfamiliar with the concept 

of workplace representation but more so because of the perceived inefficacy of the trade 

union in advancing workers’ interests (Cooke 2010a). None of the 19 workers interviewed 

show their identification with the trade unions. Nor would they seek union’s support if/when 

they encounter disputes with their employer. None of the 34 private enterprises in this study 

have established a trade union organization, although 26 of them claimed to have established 

some sort of workers’ representative committee to play an extended management function.  

Given the limited legitimacy of unionism at the workplace level, and given the fact 

that consultation and mediation are the key mechanisms promoted by the government to 

prevent and resolve labour disputes, trade unions face a tough task ahead in gaining 

recognition and playing a mediator’s role. Eager to play a key role in stemming the tides of 

labour disputes, the ACFTU sets the target that within two years, at least 80 per cent of the 

employing organizations ‘which have the conditions to do so’ (what this means precisely is 

not defined) should set up an internal labour disputes mediation committee. In addition, at 

least 10 per cent of the labour disputes arbitration cases should involve trade unions officials 

as arbitrators. The priority is to prevent labour disputes (ACFTU 2008).  

 

Table 3. Impacts of LCL and LDMAL on institutional actors and their responses 

Institutional actors Impacts  Responses 
Employers • Increased labour costs 

• Inflexibility in labour deployment 
• Strong opposition to LCL and 

request for amendments 
• Dismissing workers, hire freeze or 

(re)hiring workers through agency 
firms  

Workers  • Job losses  
• Wage losses due to contribution to 

social insurance fund 
• Easier to file labour dispute cases 

against employers 

• Refusing to sign contract 
• Accepting unlawful employment 

terms and conditions 
• More ready to file labour dispute 

applications 
Trade unions • Expanded power through joint 

decision making 
• Welcoming the new laws 
• Involvement in setting up mediation 

committee at enterprise level 
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Local governments • Tension between attracting 
investment and supporting business 
on the one hand and protecting labour 
rights on the other 

• Increased financial burden for labour 
dispute arbitration and litigation 

• Developing innovative local policy 
regulations to dilute the central laws 

• Encouraging internal resolution to 
conform to the ideology of 
‘building a harmonious society’ 

Labour inspection 
authorities 

• Greater power/responsibility  
• Dramatic increase of workload  

• Forcing enterprises to resolve 
labour disputes internally 

Employment agency 
entities 

• More restrictions on business 
operation  

• Increased demand for agency 
workers 

• Conflict of dual role of labour market 
monitoring (gate keeper) and 
business operator (player) 

• Profiting from the new laws as a 
result of employers’ reaction 

• Innovative ways to maximize 
business opportunities through 
intricate relationships with local 
governments 

Foreign client firms and 
NGOs  
 

• More scope for monitoring labour 
standards 

• Higher level of monitoring 
activities through site visits 

• More support functions to workers 
HR consultancy firms • New markets for employee benefits 

/social insurance administration 
• New markets for legal training and 

advice  
• New markets for outsourcing 

business on various aspects of HRM 
/employment practices 

• Developing new businesses to 
create and meet market demands 
(from employers) 

• Alliance with employers to bypass 
legal constraints 

• Facilitating firms on legal 
compliance 

 
 

The emergence of (new) institutional actors 

As touched upon above, new institutional actors are emerging in the process as employers are 

grappling their way out of the new laws, particularly the Labour Contract Law. Notable ‘new’ 

actors include: employers’ associations/pressure groups, employment agencies, foreign clients 

firms, international NGOs, and HR consultancy firms (see Table 3). It should be noted that 

not all the actors emerged are new. Some of them, for example employment agencies and 

employers associations, have existed for sometime but have gained power through ‘episodic 

intervention’ (Michelson 2008:27) in the light of the promulgation of the new labour laws. 

Others seize the opportunities created by the regulations to establish themselves (e.g. HR 

consultancy firms) or to form a more constant source of institutional influence (e.g. 

international NGOs). In this section, we examine the emergence and role of these (new) actors 

in the enforcement of the labour legislation.  

The growing power of employers’ pressure groups 
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Employer associations in China are generally not well-established or independent. Similar to 

the ACFTU, the China Enterprise Confederation-China Enterprise Directors Association 

(CEC-CEDA) is the only official employer association that the state recognises at the national 

level as the sole representative of employers interests. The state forms some kind of unequal 

partnerships with these organizations which often act on behalf of the state and help 

implement government policies (see Unger and Chan 1995). Facilitating the development of a 

harmonious relationship between the stakeholders and providing training and human resource 

development activities are amongst the listed responsibilities of the CEC-CEDA (CEC-CEDA 

website, accessed on 6th May 2009). The subordination to state control means that the CEC-

CEDA have limited autonomy beyond state sanctioned activities. Nevertheless, it is important 

to note that the lobbying power of Chinese employers is rising outside the CEC-CEDA. They 

are able to form pressure groups rapidly to exert pressure on the government if forthcoming 

regulations and policies are likely to have a significant negative impact on their business 

environment. The approval process of the LCL is an example of their episodic interventions – 

the final version was watered down from the draft version as a result of employers’ lobbying 

(e.g. Cooney et al. 2007; Cooke 2010a).  

Employers’ pressure groups continue to lobby for the amendment of the LCL soon 

after its enactment. For example, individual entrepreneurs/business leaders used their 

opportunities as representatives on the National People’s Congress and the National People’s 

Political Consultative Conference to raise their requests for amendments during the plenary 

sessions of the congress/conference in March/April 2008. This is in spite of the fact that the 

National People’s Congress and the Ministry of Labour and Social Security had repeatedly 

stressed that the discussion of the LCL should focus on how to implement it effectively and 

not about making amendments (Ma 2008). In principle, the National People’s Congress and 

the National People’s Political Consultative Conference are the two highest forums for 
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consultation and decision making in China’s politics. As business owners/leaders make up a 

far higher proportion in these forums and are much better networked with other institutional 

actors than the ordinary workers, the voice of employers is more likely to be heard and their 

demands acted upon than that of the workers.   

Regularization of employment agencies? 

Despite being in existence for over two decades, employment agencies represent a relatively 

new actor in employment relations in China. They are supposed to play a transitional role that 

helps provide employment as a government function on the one hand, and facilitates the 

government to change its function through the marketization of employment services on the 

other (Li et al. 2006). As such, the relationships between the employment agencies, local 

governments and employers are intricate (see Figure 2). The majority of the employment 

agencies and job centres have been set up by, or under the auspices of, the local governments 

in the last decade to provide services at the lower end of the labour market. In 2001, there 

were a total of 26,793 employment agencies, 70 per cent of them funded by the local 

governments at various levels as part of the multi-level employment services network. By 

2007, the number of employment agencies had increased to 37,897. Two-thirds of them were 

funded by the local governments (China Labour Statistical Yearbook 2002 and 2008). This 

significant growth was a response to the large scale downsizing in the state sector, the 

continuous inflow of rural migrant workers to urban areas to seek employment and the 

growing number of unemployed school leavers and college graduates (Li et al. 2006; Cooke 

2010a). 

It was anticipated (by the state) that the enactment of the Labour Contract Law would 

see the reduction of those hired by employment agencies, promoting a more direct and stable 

employment relationship between the worker and the firm. The reality so far has been a stark 

contrary. As noted earlier, to pre-empt the negative impact of the new law on employment 
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cost, many employers dismissed their workers with long tenure and rehired them under new 

temporary contracts. Others dismissed their workers and rehired them as agency workers 

through employment agencies. As a result, employment agencies have prospered and the 

number of workers registered with employment agencies is growing. Agency workers often 

receive lower wages and much less social security protection than employees of the user firms. 

Managers interviewed disclosed that employment agency firms have some sort of agreement 

with the local labour authority and the social security insurance company which allows them 

to provide only partial social security coverage to a certain number of workers. In other words, 

it is a partial (non-)compliance of the labour laws. This is how they drive down the 

employment cost and make a profit.     

Despite the central government’s recent instruction which requests local governments 

to withdraw themselves from employment agency services in order to avoid compromising 

their monitoring role, many local governments continue to run employment agencies under 

the pretence of reducing involvement. In some cases, they do so through pseudo-privatization 

or sub-contracting to those who enjoy close personal ties with local government officials and 

profit from the business (interviews with local labour authorities in July 2008 and April 2009). 

Interviews with the local labour officials reviewed that a continuous link with the 

employment agencies is necessary for the local government to fulfil its responsibility set out 

in the Employment Promotion Law. With the protection, albeit somewhat hidden, of the local 

governments on the one hand, and the rising business demand from user organizations on the 

other, employment agencies are likely to become a more institutionalized actor in 

employment relations. And agency employment will be a thriving form of labour deployment, 

contrary to the objective of the LCL.  

In fact, the policy swing of the central government in 2008 suggests a partial retreat of 

the government in its attempt to regulate and shrink the employment agency sector. In early 
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2008, the ‘Detailed Regulations on the Implementation of Labour Contract Law’ (hereafter 

Detailed Regulations) was issued. It specified that an agency worker can only be deployed for 

no more than a six-month period. This was a remedial regulation to prevent employers’ abuse 

of the agency employment market as a result of the enactment of the LCL. In September 2008, 

the ‘Regulations on the Implementation of the Labour Contract Law’ was promulgated, which 

removes the restrictions previously imposed on the agency employment sector by the Detailed 

Regulations (Entrepreneurs 2008).   

Foreign client firms and international NGOs as monitors 

Foreign client firms operating in the upper end of the product market and international NGOs 

have increasingly been a source of influence on the labour standards in China, particularly in 

the export-oriented manufacturing sector. As business competition intensifies globally, MNCs 

are under increasing pressure to reduce their costs on the one hand and are under growing 

demand on the other hand to review their sourcing strategy, the labour standards of their 

supplier firms, and their wider role in the economic and social development in developing 

countries (Frenkel 2001; Chan and Ross 2003; Kessler 2008). The corporate social 

responsibility (CSR) of MNCs in the global economy is becoming an important aspect in the 

evaluation of corporate performance (e.g. International Labour Organization 1999; European 

Commission 2008; Cooke 2010b).  

 Interviews with owner CEOs/managers of private manufacturing firms that are export 

oriented revealed two scenarios. Those who operate at the lower end of the product market 

reported that they had not received any pressure from their foreign client firms on CSR issues, 

including labour standards. By contrast, those who operate at the upper end of the product 

market by producing brand-named products admitted that compliance to CSR requirements, 

including the labour laws and other business regulations of China, is paramount for securing 

business contracts with foreign clients. As revealed by informants:  
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We abide by the labour laws. We sign contracts with all the employees in accordance 

to the requirement of the Labour Contract Law and pay all the social insurance 

premiums required. It is costing us a lot of money, but it has to be done. If we ever get 

sued by the employees, we will lose our reputation and will not get contracts from the 

foreign clients. (Owner CEO of a computer component manufacturing firm) 

Our client firms, mainly from USA and Europe, always come to visit the site before 

they give orders, they also come for annual site visit to check labour standard issues 

in accordance to the local standards and labour laws. They ask about human rights, 

Labour Contract Law, wage and social security issues. So we have to comply with all 

the regulations and avoid being sued by the workers or being seen as a bad employer. 

Otherwise we will lose our business. We don’t operate at the lower end of the product 

market, there is no profit in it. You can’t survive. (Owner CEO of a garment factory) 

The evidence here suggests that the LCL does have regulatory impact on certain firms.  It is 

effectively implemented where there are sufficient business incentives to do so. And foreign 

MNCs and international NGOs are playing an indispensible role in ensuring its compliance. 

Nevertheless, the cost of compliance is largely borne by the Chinese manufacturers. As 

remarked by an owner CEO of a computer speakers manufacturing firm:  

The foreign client firms all come to inspect the factory when they negotiate new 

contracts. They demand top quality products and world-class labour standards from 

us but are only prepared to pay pedlars’ price for it. Occasionally, I get very angry 

with my clients on this and shout at them. They agree with me but won’t compromise. 

Many of the clients have had a long term business relationship with us. We get to 

know each other well and have established a mutual understanding. We just get on 

with it after banging the table.  
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Similarly, despite operating within immense political constraints and in limited locations and 

sectors, international NGOs and domestic ones under international patronage have been 

playing a role in monitoring the labour standards and legislative compliance. They also 

provide financial, medical, legal, educational and emotional support to the workers in 

sweatshop plants through some forms of organizing primarily outside the workplaces (e.g. 

Murdoch and Gould 2004; Pun and Yang 2004; Kessler 2008; Lee and Shen 2008). The 

promulgation of the LCL and related regulations undoubtedly provide them with more legal 

instruments to carry out their work, although gaining a wider political recognition from the 

state and operational legitimacy from the local governments remains a formidable challenge 

in the foreseeable future.       

The rise of consultancy firms and HR outsourcing providers as advisers  

Another un-predicted change following the enactment of the LCL and the LDMAL is the 

growth in HR outsourcing. This is in part due to the sharp increase in the number of labour 

disputes. Managerial informants admitted that they are increasingly looking to external 

experts to handle their labour disputes and employee benefits/social security administrations 

and to design their staffing policy to bypass the constraints of labour laws. They do so with a 

similar rationale to that of deploying agency workers from employment agency firms – ‘to 

save the hassles’. 

According to the seven HR consultants from five consultancy firms interviewed and 

information from the secondary data, the enactment of the new labour legislation has 

undoubtedly brought new business opportunities. These include legal training and advice, 

employee benefits /social insurance administration, and businesses on other aspects of the 

HRM/employment practices. It becomes clear that despite still being a small market and 

largely in its embryonic stage of growth, the HR consultancy industry is set to become a more 

established institutional actor, involving in and therefore influencing the design of 
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organizational procedures and HR policies. Arguably these consultancy firms play an 

important role in raising the legal awareness of employers and the quality of employment 

relations through educational effect, given the fact that a large number of employers may 

violate regulations as a result of ignorance of the legal requirements. Collectively, they also 

contribute to raising the professional standard and the competence level of HRM of the 

country. However, it would be naïve to think that the educational function is the primary 

raison d’être of consultancy firms. Profiting from the regulations, in the form of financial 

gains and/or social and political capital gains, remain the key motive of the emergence of 

these entities, as the HR consultants interviewed admitted. 
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Figure 2. Inter-relations between institutional actors 
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Discussion and conclusions 

This paper critically analyses the legislative background and impacts of the enactment of the 

three new labour laws in China in 2008: the Labour Contract Law, the Employment 
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Promotion Law, and the Labour Disputes Mediation and Arbitration Law. It illustrates how 

the promulgation of these laws, particularly the LCL and the LDMAL, has led to the 

emergence of new actors in the labour market and in employment relations. These new actors, 

such as employers associations, employment agencies, labour dispute arbitrators, HR 

consultancy firms, MNC clients firms and NGOs, are largely external to the employing 

organization. Whilst not all of these actors are new, or equally influential, in the governance 

of the labour market and employment relations, the enactment of the new labour legislation 

has introduced new dynamics in the evolving role of these actors and that of the traditional 

actors (see Figure 2). These actors operate across multiple sites and spaces, overlapping as 

well as supplementing each other’s functions, and often interacting with each other in rather 

subtle and complex ways that can neither be seen nor officially endorsed. 

Despite the central government’s strong desire to create a more humanistic 

employment environment for the workers through tightening legislative governance, the 

commitment to the legislation is much less evident at the local government level. A unique 

feature of the Chinese laws and regulations is that the central government provides the broad 

framework. It is up to the local governments to devise their localized regulations based on 

these national master prints to suit local characteristics. This flexibility is arguably necessary 

in a vast country like China with significant economic disparity across the regions. But the 

decentralization of interpretation and enforcement also opens up opportunities for 

implementation slippage, as the power and determination of the local governments and labour 

authorities may be circumvented by the priority of economic development. Some officials 

may even be co-opted by employers and other actors. 

Existing evidence clearly shows that local governments have been largely responsible 

for the implementation slippage due to their micro political and economic role. Grappling 

between the need to enforce the laws on the one hand and the need to stimulate economic 
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growth on the other, local governments invent policy regulations, which are often versed in 

loose terms, to offer flexible interpretation and implementation of the laws. The lack of 

adequate resources in the arbitration and court systems to cope with the sharp increase of 

labour disputes caseload further contributes to operational pragmatism and muddling. 

Nevertheless, the policy regulations introduced by the local governments to supplement the 

labour laws promulgated by the central government should not necessarily be seen as a total 

deviation from the state’s objective. To some extent, these policy regulations provide a 

transitional period needed for firms and local governments to cushion the immediate impact 

of the laws. It is in line with the adaptive and gradual approach to change adopted by the 

Chinese government in its economic and social reform in the last three decades. The silence 

of the central government to the localised versions of labour laws indicates a form of tacit 

approval of this local compromise. It allows the central state to demonstrate its commitment 

to improving the labour standards and building a harmonious society on the one hand, and 

offers implementation flexibility at the local level on the other. 

 Aided by local governments’ administrative flexibility, both formally and informally, 

employers continue to find ways to bypass legal constraints, including forming alliances with 

employment agencies. The latter offers employers an efficient way to curb employment costs 

because of their devoted resources to develop relationship with the local government, which 

enables them to overcome regulatory constraints in the labour market. At the legislative level, 

employers continue to form alliances and exert pressure on the state to amend the LCL to 

minimize the impact it may cause on their business. 

For the workers, whilst their access to justice may have been widened, the quality of 

justice is by no means guaranteed, contingent upon the local jurisdiction and the attitude of 

other actors. Some workers simply tolerate employers’ blatant non-compliance to the labour 

laws in silence in exchange for employment opportunities. It must be noted, however, that 
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workers are not entirely powerless or all innocent. Instead, some of them are able to navigate 

through, or even manipulate, the system effectively to their advantage. 

Whilst the trade unions’ regulatory role has been strengthened in the labour legislation, 

their efficacy at the workplace level remains rather limited in terms of union recognition, 

involvement in consultation, collective bargaining and labour disputes resolution. To some 

extent, the space created by the absence of the trade unions in the private and foreign-funded 

enterprises is filled by foreign client firms and (international) NGOs, if in a somewhat 

temporary and discrete manner. The emerging monitoring role of the foreign client firms and 

the growing presence of NGOs may undermine the legitimacy of unions and their ability to 

fulfil the range of functions prescribed to them by the state. That said, the institutional 

position of NGOs is far from being secure, as they rely on external resource support on the 

one hand and the tolerance of the state on the other, and can easily be isolated through 

political discourse. Similarly, foreign client firms may look to other countries for their 

suppliers when the price of Chinese suppliers becomes comparatively uncompetitive. The 

somewhat transient and precarious nature of foreign client firms and NGOs in their labour 

standards monitoring role may regenerate sites which formal monitoring channels have not 

been able to reach. 

This study shows that the working of the Labour Contract Law and the labour disputes 

system has implications for the broader employment relations system in China. According to 

Cooney et al. (2007:802), the promulgation of the LCL ‘attests to the increased openness of 

the Chinese legislative process to a wide variety of external influences’ and is a ‘clear 

improvement on the legal position that prevailed prior to its enactment’. The efforts by the 

state in raising its legislative standard and protection of workers need to be acknowledged. 

However, the conceptual, procedural and practical problems exhibited in the three new laws 

suggest that the legislative capacity of China is still very weak, at least in the employment 
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sphere. In particular, the new labour disputes resolution system appears rather ineffectual due 

to the conceptual ambiguity in the law, the structural problem in resolution routes, and 

resource constraints in the resolution process. The enactment of the LCL has actually 

promoted non-compliance or creative compliance to the disadvantage of workers. The 

somewhat ironic and certainly unexpected outcomes of the LCL and LDMAL further reveal 

that the efficacy of these laws has been compromised by the social, political and economic 

goals of actors at the local level. Collectively, they reconstruct and implement the laws at the 

local sites in the light of a range of dilemmas and constraints that have emerged and in the 

process of doing so, reconfigure each other’s responsibilities and boundaries in a pragmatic 

and mutually dependent manner. Interactive dynamics amongst actors have been noted in 

other societal contexts (e.g. Martínez Lucio and MacKenzie 2004; Osterman 2006; Michelson 

2008), but have been much less understood or even expected in the Chinese context where 

obedience to authoritarian instructions has been a more familiar story.  

A major contribution of this paper is therefore to provide knowledge on the challenges 

to introducing new regulations in China and the role labour regulations play in employment 

relations. Importantly, it brings to the fore the role of a number of new actors, particularly 

their dynamic interactions which, despite demonstrating a high level of complexity, have 

remained largely unnoticed in the studies of employment relations in China. 

This paper contains a number of limitations. Due to space constraints, it has covered 

only certain aspects of the laws and some of the problems and tensions that have emerged. In 

addition, given the fact that the laws have only been enacted for just over a year at the time of 

the writing, more problems may emerge as time goes on that have not been discussed here. 

Future research should examine the impact of the new laws on economic performance, 

productivity and employment. Whilst difficult, if not impossible, studies should aim to 

establish the level of non-compliance at the national level, coordinated by the state. Future 
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studies should also explore in greater detail the role of each institutional actor in the working 

of the labour regulations at the local and national level. In particular, the role of the arbitrators 

and their capability, both cognitively and politically, in handling dispute cases needs to be 

investigated more fully, as it is an area that remains little understood compared to other 

aspects of employment relations in China. Equally, the emerging role of employment agencies, 

NGOs and HR consultancy firms warrant further study to shed light on them as new actors.  
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