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Regulating multi-layer subcontracting to improve labour protection 
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1. Introduction 

 

In many countries labour protections and the application of labour law basically work on the 

basis of an employment relationship, in which one worker provides his/her labour for one employer   

on the bilateral relationship. However, all around the world, different types of employment 

relationship have evolved outside of traditional mechanism of labour protections in the past decades, 

involving changes in corporate organization and world of work. Amongst them, the ILO has noted 

the triangular employment relationship where the work or services of the worker are provided to a 

third party(the user) (ILO, 2006). For example, the supply of labour by private employment 

agencies is the subject of the ILO Private Employment Agencies Convention, 1997 (No. 181) and 

its accompanying Recommendation (No. 188). 

The most significant question in triangular employment relationships is to establish who is 

responsible for the protection of workers. In many countries, labour laws and collective agreements 

have provisions concerning the allocation of responsibilities between the user enterprise and the 

agency or subcontractor. As regards temporary agency work, contracts concerning providing labour 

exist usually between a worker, an employment agency and an user, and this could be the standard 

for the application of labour regulations. In comparison with this, there are cases where the legal 

relation between the worker and the third party who is provided with labour is ambiguous. Such 

cases are easily found in building construction where labour-only contracts are used by a general 

contractor. 

This paper will focus on how protection of workers has been advanced despite industrial 

impediment to the implementation of labour laws with a case of construction industry in Korea. The 

construction industry is characterized by the multi-layer subcontracting system which is comprised 

of a general contractor, subcontractors, intermediaries and workers. Most workers in a construction 

site are temporarily and informally employed by subcontractors for the period of the particular 

project, and they work in the form of precarious employment such as temporary agency work and 

nominal self-employment. This structure undermines the enforcement and the implementation of 
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labour regulations, largely due to the difficulty involved in identifying employers, employees and 

the existence of an employment relationship. 

I will describe how trade unions have made effort to challenge the structural problems for 

workers’ basic rights and how the Government has changed the existing labour regulations 

responding to trade unions’ activities. For this, I analyzed materials on trade union activities 

including collective bargaining, campaign for better legislation and collective action. Interviews 

with union officials and activists were carried out as well. Also, the tripartite discussion and 

regulatory change in construction industry were followed up and evaluated. The analysis of 

statistical data and previous survey of employment conditions supplemented my field research. 

The use of subcontracting and non-standard employment has rapidly spread in developed 

industries and countries as well as developing countries. These practices undermine not only 

workers’ rights but also the sustainable development. In this regard, this paper is expected to 

contribute to discussions on how social partners can collaborate for the improvement and the 

implementation of labour protection. 

 

 

2. Industrial structure and employment relationship in construction 

 

(1) Multi-layer contracting system 

 

Subcontracting has been widely used in the construction industry, particularly in building 

construction where the production process is divided into a number of discrete activities. It is the 

often case, in technical and economic terms, for general contractors to subcontract some tasks to 

specialized contractors. These partly stem from variations in total output and demand on a variable 

mix of skills.  

In comparison with this ‘horizontal contracting-out’, labour-only subcontracting is prevailing in 

construction as workers are recruited through subcontractors or other labour intermediaries. Labour 

subcontracting offers contractors and subcontractors flexibility in the recruitment of labour, which is 

particularly important in construction due to fluctuating labour requirements. It can be called 

‘hierarchical contracting-out’ as general contractors shift the supply and management of labour and 

the risks involved onto subcontractors. In other words, one main construction company may hide 

behind several layers of subcontractors to remove itself from any responsibility over the workers 



who were hired by the subcontractors or intermediaries.  

Under the Framework Act on the Construction Industry (FACI), subcontracting is permitted only 

in cases where a general contractor subcontracts some tasks to specialized contractors. Nevertheless, 

the predominant practice is multi-layer subcontracting in which a general contractor is provided 

labour through intermediaries or foremen and a subcontractor outsources labour requirements to 

another contractors. Picture 1 below describes the industrial structure in construction. 

  

Picture 1 : Industrial & employment structure in construction 

 

  

A survey of building sites in 2006 found as many as five tiers of subcontracting in the chain and 

over three tiers of subcontracting accounts for 70 per cent (Sim, 2007). Evidence for this practice is 

also found in the fact that the share of labour force employed by small firms with fewer than thirty 

workers is 80.1 per cent (57.4% in white-collar workers and 89.4% in blue-collar worker) in 2008 

(National Statistics Office, 2008).  

In construction industry, labour subcontracting has the historical roots in colonial rule by Japan 

in the early twentieth century. In those days, labour force in construction was divided into two 

groups, that is, Japanese managers and technicians and Korean workers. Construction firms 

recruited and controlled workers through foremen and this practice has been continued after the 

colonial period. Construction firms have directly employed a few technicians and skilled workers 

and have used the bulk of workers through subcontractors or foremen, seeking a reduction in costs. 
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It is the lowest contract price system in the public procurement that has increased pressure for a 

cost reduction. It is applied to all public construction work costing over 30 billion Korean Won. It 

accounted for 20 per cent in public construction work and 55 per cent in private construction in 

2006 (Lee, 2008). In order to meet the lowest cost, contractors contract out some tasks to 

subcontractor at the lower price again, and subcontractors outsource labour to another 

subcontractors or foremen at much lower price likewise. Consequently, the cost cut pressure is 

shifted downwards in the chain and at the bottom the level of remuneration of workers is the lowest.  

 

(2) Informal and precarious employment relationship 

 

The cost-cut pressure under the multi-layer subcontracting has had various effects on the 

employment relationship in construction. First of all, the prevailing form of employment 

relationship is the informal and indirect employment via intermediaries or foremen. The labour 

intermediary or a foreman is usually a skilled craftsman who operates as an independent manager-

cum-worker. He/She receives a contract from a subcontractor or a sub-subcontractor and does the 

construction work by recruiting temporary workers by personal networking. Although foremen 

recruit and manage workers and distribute the remuneration, they can not bear the employer liability. 

A recent survey revealed only 22 percent in workers had an employment contract in written and the 

majority of workers were hired informally (Sim, 2006). Under such circumstances, it is difficult to 

identify who is responsible for employment and working conditions. 

As workers are hired only for the period of a certain construction work, they have to find a job 

continually and experience repeatedly unemployment. Most construction workers are employed on 

temporary and short terms, as is clear in table 1. 

 

Table 1: Size and types of precariously employed workers 

All industries Construction 
  

Persons Share Persons Share

Wage workers    (1) 15,882,204 100.0 1,394,359 100.0

Regular workers    (2=1-3) 7,306,592 46.0 405,968 29.1 

Precarious workers (3=①+--+⑧) 8,575,612 54.0 988,391 70.9 

Term of contract  Temporary workers 5,554,966 34.9 499,614 35.8 



 5

   (Limited-term)            ① 3,358,875 21.1 213,939 15.3 

   (Fixed-term)              ② 2,196,091 13.8 285,675 20.5 

Working hours Part-time workers           ③ 812,235 5.1 30,731 2.2 

On-call workers            ④  710,390 4.5 418,365 30.0 

Independent workers        ⑤  605,966 3.8 10,507 0.8 

Temporary agency workers    ⑥ 174,302 1.1 16,345 1.2 

On-site subcontracted workers   ⑦  592,901 3.7 8,677 0.6 

Form of service 

Home workers                ⑧ 124,853 0.8 4,153 0.3 

Source: Korea Contingent Workers Center (2007) 

 

Table 1 is the analysis of result of ‘Supplement Survey of Economically Active Population 

Survey’ conducted by the National Statistics Office in 2007. Here, ‘precarious workers’ are defined 

as “workers with fixed-term contracts (②) or those who are not expected to be employed 

constantly” (①), or “workers with shorter contractual working time than normal employees”(③), 

or “workers with different form of service from typical employment”(④,⑤,⑥,⑦,⑧). 

While the increase in precariously employed workers has also affected other industries, 

construction industry shows the highest proportion of them with over 70 per cent of workers 

working on temporary and short terms. Particularly, the fact that the share of on-call workers is 

notably high shows construction workers go through constant insecurity in employment. 

In addition, the most significant changes in the employment relationship are a massive shedding 

of labour, particularly amongst construction machinery operators, by contractors and an increase in 

the level of nominal self-employment since the late 1990s. For example, over 90 per cent in ready-

mixed cement drivers and dump truck drivers provide their labour as so-called independent 

contractors instead of employment contract (Kim, Dongwon et al., 2006). 

Since these ‘independent drivers’ have their own trucks and take expenses of the operation of 

vehicle, they are regarded as ‘independent contractors’ or ‘the self-employed’. In reality, however, 

they are subordinate to the control of particular subcontractors or construction firms, and they drive 

trucks by themselves without employing others. 

Since the late 1990s, construction firms have forced their employees to become ‘independent 

contractors’. Furthermore, big companies have used subcontracting and independent contractors as 

the easiest way to cut down costs (Yun, 2009). These strategies meant to shift cost and obligations 
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downwards from big companies to smaller ones and again to independent drivers, and resulted in an 

increase of nominal self-employment. 

 

(3) A crux in application of labour laws 

 

Multi-layer subcontracting system and employment through intermediaries has a profound effect 

upon labour rights and upon the enforcement of labour regulations in the construction industry. Both 

in theory and in practice, exist a lot of loopholes in application and enforcement of labour 

regulations which are designed for standard workers. 

First and foremost, the insecurity in payment of remuneration has been the most significant 

problem. If a subcontractor or an intermediary did not get payment from an upper-tier contractor or 

simply ran away, workers have a serious problem in securing remuneration for their work. Until 

recently, the labour administration has regarded only the subcontractor or the intermediary who 

directly recruited workers as an employer who is responsible for payment. 

In cases of social security system as well, construction workers are not protected practically. 

 

Table 2: The scope of exclusion from social security acts (2009 present) 

 Scope of exclusion from application 

- Employment Insurance Act 

- Industrial Accident 

Compensation Insurance Act 

- Construction work less than 20 million Korean won 

- Construction work which is undertaken to construct or repair on a large scale a 

building with a total floor area of 330 square meter or less 

- National Health Insurance Act 

- National Pension Act 

- Employee who is employed for shorter than 1 month 

- Part-time employee whose contractual working hours are less than 80 hours a month 

 

In terms of legislation itself, construction workers too are covered by social security laws, but 

they are not protected in effect. For instance, an employee shall pay a contribution of more than 180 

days for 18 months prior to the date of unemployment. This is a high threshold for most 

construction workers who are employed temporarily and informally. As already mentioned, the 

majority of them do not have an employment contract in written which proves that they work 

actually on a certain construction site. Additionally, under the Employment Insurance Act (EIA), a 

basic unit for enforcement is every single workplace. It means workers shall be reported to the 

social security authorities each time when they are employed in each workplace. As for workers 



 7

who are employed for a few weeks or month in a construction site and often move to another one, 

this is a difficult procedure to conform. As the result, merely 21.1 per cent of construction workers 

are actually covered by the EIA, while the coverage for total wage workers are is 55.3 per cent 

(National Statistics Office, 2007).  

Furthermore, as already explained, most of construction machinery operators are regarded as the 

self-employed who exist outside of labour protection. They are not protected by labour laws and 

they are covered by social security system only if they make a full contribution by themselves as a 

self-employed. 

As a result of insecure and informal employment and exclusion from labour and social 

protection, construction workers are usually exposed to poor income, excessive hours of work and 

high rate of occupational accidents. This has had a bad effect on the industrial development as well, 

and formed a negative image for attracting young workers. The proportion of workers over 40 years 

old in construction industry is quite higher (67 per cent), in comparison with that of total workers 

being 55 per cent in all industries (National Statistics Office, 2006). 

 

 

3. Trade unions side 

 

In Korea trade union density is 12.1 per cent and particularly very low among precariously 

employed workers (3.2 per cent) and construction workers (3.6 per cent), remembering from Table 1 

earlier, that more than 50 per cent of wage workers and almost 70 per cent of construction workers are 

precariously employed. In addition, enterprise-level industrial relations are still dominant and 

collective bargaining is limited to trade union members. The result of this, based on the OECD survey 

result, is that the reach of collective agreements is merely 10% of wage workers and Korea is ranked 

twenty-fifth (OECD, 2004). Thus, low trade union density results in the low coverage of collective 

agreements and the large majority of precariously employed workers are excluded from trade unions' 

protection. 

This low union density and weak collective agreement protection have been the important reason 

for the prevailing practice such as multi-layer subcontracting and precarious form of employment. 

Since 2000, trade unions have challenged to this practice for workers’ basic rights as follows. 

 

(1) Challenging to multi-layer subcontracting 
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The multi-layer subcontracting practice has been a barrier for trade unions to organize workers 

and to collectively bargain effectively. Hence, trade unions have formed the local-wide 

organizations instead of enterprise-level unions and made effort to change the subcontracting 

system. 

Since 2000, the Korean Federation of Construction Industry Trade Unions (KFCITU) has 

carried out an organizing campaign in construction sites. Part of the campaign included the signing 

of a collective agreement between the local unions and the main construction companies 

represented by company managers and supervisors at the construction site. 

The KFCITU noted that a collective agreement with the main construction company (the 

general contractor) was much more effective than one with subcontractors or intermediaries for the 

following reason. First, the main construction company was responsible for ensuring labour laws 

were following at the workplace. Second, the main construction companies might exert influence 

over the employment practices of the subcontractors and intermediaries and urge them to tell the 

workers to either not join or quit the union. Third, local unions could only have access to the 

construction site with the permission of the main construction company. 

Under the collective agreement, the main contractors agreed to abide by labour laws and 

ensure respect for the rights of all workers at construction sites, regardless of whether they worked 

directly for them or for subcontractors. In addition, the main company agreed to the following: (i) 

ensure and allow union activities at the construction site. These activities included access to the 

construction site, educating union members about labour laws and other government benefits, 

election of site delegates and worker representatives, promotion of union activities and recruiting 

new members, and putting an end to corrupt practices by construction companies; (ii) meet OSH 

guidelines and regulations, establish OSH committees, educate workers about OSH issues, and 

provide necessary safety equipment to workers; (iii) contribute to the national employment 

insurance programme and pension plan; (iv) provide sanitary and clean washing facilities, 

bathrooms and cafeterias. 

As a result of the campaign, collective agreements were reached with many principal 

construction companies and union presence at the construction site and union membership 

increased by more than 5,000 members. 

 

With this organizing campaign, trade unions have made effort to get better legislations for 
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ensuring worker basic rights. According to the Framework Act on the Construction Industry 

(FACI), subcontracting is permitted only in cases where a general contractor subcontracts some 

tasks to specialized contractors (Article 29). However, labour-only contractors may be allowed to 

take part in the construction work on condition that they are supervised by the upper contractor 

with license (Article 29 paragraph 4 proviso). This proviso was introduced for the purpose of 

bringing out into the open sources of foremen practice in 1996, but it has in effect played a role in 

legitimize the illegal multi-layer subcontracting. Particularly, this was often used for contractors 

and subcontractors to evade the employer’s responsibility behind intermediaries and foremen.  

As trade unions had demanded on the abolition of this for past 10 years, these provisions were 

repealed in 2007, and the contractor or the subcontractor may not use intermediaries or foremen as 

a nominal employer. 

In addition, the revised Labour Standards Act (LSA) in 2007 stipulates if a subcontractor other 

than a constructor prescribed in the FACI fails to pay wages to a worker it has used, the direct 

upper-tier contractor shall take responsibility for paying wages to the worker of the subcontractor, 

jointly with the subcontractor (newly inserted Article 44-2). Also, according to the revised LSA, if 

the general contractor subcontracts the construction work resulting in two or more tiers of 

contractors, the worker may demand the general contractor to directly pay an amount equivalent to 

wages the subcontractor should have paid to him or her (newly inserted Article 44-3 paragraph 2). 

Through this revision, it becomes clear in a legal term that a general contractor or a subcontractor 

prescribed in the FACI takes responsibility for paying wage to the worker hired by a labour 

contractor or a foreman. 

 

(2) Regulating excessive hours of work 

 

In a legal term, the construction industry shall abide by working hours rule prescribed in the 

LSA as 8 hours a day and 40 hours a week. Nevertheless, excessively long working hours have 

been a kind of norm due to pressure on cost-cut in multi-layer subcontracting and the piece-work 

wage form. The average hours of work in construction was 47.7 hours while that in all industries 

was 45.9 hours in 2007 (National Statistics Office, 2007). Trade union research found construction 

workers worked for more than 10 hours a day without a holiday in high season (KFCITU, 2006).  

Trade unions have struggled for reducing working hours and ensuring workers the basic 

standards such as an 8-hour working day and no work on Sundays. For this, trade unions made use 
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of unionization of construction machinery operators. For example, tower crane operators and dump 

truck drivers began to sign collective agreements including the standard working hours on the 

basis of high union density. When they stop their work according to the standard working hours, 

another construction work can not but stopping as each construction work is related with another. 

The reduction of working hours for one thereby spread for another.  

At the same time, trade unions have monitored the abidance by the standard working hours and 

occupational safe and health regulations at construction site and carried out the campaign against 

main construction companies which did not observe labour regulations. 

 

(3) Organizing precarious workers 

 

Although trade union density is still low, over the last ten years precariously employed workers’ 

unionization and struggle have reversed the trend in construction industry. It is noteworthy that the 

unionization of construction machinery operators who are usually regarded as the self-employed 

has increased.  

The unionization of independent contractors is characterized by an interrelated process of their 

voluntary fights and support from existing trade unions. The most important motive has arisen 

from poor incomes due to multi-layer subcontracting and increase of cost. In addition, they have 

existed outside of labour protections as the self-employed formally although they are dependent on 

a particular firm, without employing others.  

The KFCITU had not represented a large number of workers in construction industry due to 

very low union density and weak collective power at construction sites. Since 2000, therefore, the 

KFCITU has been strongly interested in organizing these nominal self-employed in order to 

enlarge trade union representativeness. Accordingly, it helped very actively construction 

machinery operators join in the trade union. 

The unionization of the ready-mixed cement drivers in 2000 was followed by dump truck driver 

in 2004, and later on by the excavator operators in 2007. One struggle was followed by another to 

secure labour rights, and this had a key role in establishing nominal self-employed workers’ unions. 

Once a good number of independent workers were organized in some regions, trade unions went 

on a strike, which made their working conditions and demands attract the public attention. 

Particularly, trade unions put forward the legislative measure such as regulations on multi-layer 

subcontracting and ensuring basic labour rights for nominal self-employed as the top agenda. This 
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strategy intended to make the favourable circumstances for the unionization through legislative 

changes and later on to enforce those regulations, starting from public construction projects. Also, 

trade unions put private contractors into signing collective bargaining on the basis of achievements 

in public construction project. 

Owing to trade unions’ efforts, about 20,000 independent workers were organized in the 

KFCITU. In 2007, the KFCITU affiliates decided to form one industry-level unions and now the 

Korean Construction Workers Union (KCWU) represents construction site workers including these 

independent workers. 

 

 

4. The Government side 

 

(1) Incentives for the simplification of multi-layer subcontracting 

 

As the Government also had perceived that the multi-layer subcontracting did damage to an 

industrial development as well as labour protection, it has pushed ahead on policies to reduce illegal 

practice of subcontracting.  

For instance, starting from the public project, the Government introduced the direct-construction 

work system, which led construction firms to employ workers directly, instead of being provided by 

intermediaries. Also, it plans to grant various incentives to construction firms which employ 

workers on permanent terms. Additionally, it intends to strengthen targeted inspections for better 

enforcement of labour standards such as a form of employment contract, working hours, paying 

wage and health and safety guidelines (the Ministry of Labor, 2008).  

As explained above, the lowest contract price system has been pointed out as an important factor 

leading to excessive cost-cut pressure and illegal subcontracting practice. Hence, in 2007, the 

revised Framework Act on the Construction Industry (FACI) introduced a review system of contract 

price in order to make up for problems in the lowest contract price system. According to this 

revision, a contractor shall present the detailed plan of subcontracting including the specific kinds of 

construction work to be subcontracted and the standards to choose subcontractors. The project 

orderer shall review the plan which a contractor presents and may ask a contractor to change the 

contents of subcontracting contract, if the contract is not reasonable (Article 31-2). 

As described earlier, trade unions have made effort to change the illegal practice in construction 
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and this lead the Government also to have concerns about multi-layer subcontracting system. The 

government has hold a regular consultation with trade unions and dealt with important issues such 

as enforcement of regulations on illegal subcontracting and basic labour rights. Although this 

consultation has made a progress in legislation and the enforcement regulations, the Government 

still has a negative position about participatory enforcement approaches. For instance, while trade 

unions suggested that union members would have a role of honorary inspector on illegal 

subcontracting, the Government preferred that managers at construction site would do that as 

ombudsmen.  

 

(2) Filling in the gap in social security system 

 

In terms of insecurity of employment and income, construction workers are most in need of social 

security system, but there exist a big gap between their employment conditions and the social 

security system which is based on the standard form of employment. First of all, it is difficult to 

identify the employer who should pay a contribution to social insurances on behalf of construction 

workers with an ambiguous employment relationship in multi-layer subcontracting system. 

Moreover, most workers on temporary and short terms are not entitled to social benefits that are 

designed on a basis of permanent employment. In addition, the burden of paper work becomes a 

barrier to social benefits for construction workers who are mostly hired informally and frequently 

move between different workplaces. 

In this respect, social security laws have established the responsibility of a general contractor on 

behalf of construction workers who hired by a subcontractor or an intermediary. In case the 

construction business is conducted involving several tiers of contracts, the law regards the original 

contractor as an employer who should pay into employment insurance and industrial accident 

compensation insurance fund (Act on the Collection, etc. of Premiums for Employment Insurance 

and Industrial Accident Compensation Insurance, Article 9 paragraph 1).  

Furthermore the electronic card for a construction worker for reporting to the social insurance 

authorities has been introduced, starting from construction work more than 20 billion Korean Won 

in the metropolitan area. Previously, one should send in a paper regarding one’s employment status 

to the social security authorities each time one is hired in each workplace. With this electronic card, 

construction workers can report electronically their employment status to authorities by accessing to 

a card reader installed in a construction site. 
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With respect to a severance pay scheme, construction workers had been effectively excluded. 

Under Korean labour law, an employee who works for more than one year is entitled to get the 

severance pay. As most construction workers are employed for some weeks or months in certain 

construction site, they can not meet the requirements for the minimum period of service. Therefore, 

the specifically tailored severance pay scheme has operated for construction workers since 1998. 

The construction workers holds a welfare card to which the employer attaches a mutual aid stamp 

according to the number of days worked. A benefit association later pays a severance pay to the 

worker on the basis of the number of stamps. Even if one did not work for less than one year in a 

certain construction site, he/she can receive this benefit on the basis of length of service in the 

industry, when retiring from construction job. At present, this scheme is compulsorily applied the 

government project more than 500 million Korean won and apartment housing schemes over 200 

households, which amounts to 18 per cent in total construction work. In case the work is done 

through several subcontracts, the main contractor shall subscribe to the mutual benefit scheme for 

workers who are employed by subcontractors and intermediaries. The effect of this scheme is still 

limited because it has been voluntary, except on very large projects, and the level of benefits are 

smaller than those of severance pay scheme set in labour laws.  

 

 

5. The conflicts between unionization and administration 

 

As described above, trade unions’ campaigns for organizing precarious workers and for better 

regulations had a considerable effect on changes in legislations and administration. Trade unions 

have actively taken part in reforming process for construction industry and the tripartite 

consultation has worked. However, the conflict between the social partners has arisen since the 

existing regulations do not catch up with the changing pattern of work organization and industrial 

relations. 

This was what happened with organizing campaign of local unions affiliated to the KFCITU. 

Since September 2003, the police and prosecuting authorities have begun a series of unjust 

investigations specifically targeting the organizing efforts of the KFCITU local unions. The police 

and prosecutors accused these trade union officials of: (i) using force and coercing construction 

site managers of main contractors to sign collective agreements; (ii) threatening to report 

Occupational Safety and Health violations if the main contractor did not sign these agreements; 
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and (iii) extorting payments as a result of these collective agreements. Up to 2006, thirteen union 

organizers have been arrested and fined or jailed. 

The KFCITU has conducted various protest activities against these unjust investigations and 

complained to the ILO about violations of freedom of association. Following a complaint by the 

KFCITU and international trade union bodies, the ILO Freedom of Association Committee 

requested the Korean government to recognize that the relevant construction industry trade union 

should also be able to request negotiations with the employer of its choice, including a main 

contractor, on a voluntary basis, especially as in cases such as this one, it would be impossible to 

negotiate with each and every one of the subcontractors. Also it noted that the arrest of trade 

unionists may create an atmosphere of intimidation and fear prejudicial to the normal development 

of trade union activities and this intimidating effect is likely to be even stronger in the case of 

precarious, and therefore particularly vulnerable, workers who had just recently exercised their 

right to organize and bargain collectively2. 

In Korea, however, trade union rights related to user enterprises or main contractors is still not 

ensured. The Supreme Court holds a negative view of a user enterprise being a party to a 

collective agreement because it maintains the position that a party to collective bargaining must 

first be a party to an employment contract3. 

 

Another conflict recently happened as to whether the nominal self-employed can join in trade 

unions or not. In January 2009, the Government ordered the Korea Transport Workers Union and 

the Korea Construction Workers Union to expel the nominal self-employed workers as remicon, 

dump truck and freight carrier drivers of the union membership and notified to cancel the 

registration of the unions if they would not follow the order.4 

Article 14 of the Labour Standards Act (LSA) states that the ‘employee’ under this law is a 

person who provides labour for the purpose of wages in an industrial setting regardless of 

profession.  Similarly, Article 2 section 1 of the Trade Union and Labour Relations Adjustment 

Act (TULRAA) states, “An ‘employee’ under this law is a person who lives on an income such as 

wage or salary, regardless of the profession”. 
 

2 Case no. 1865, Freedom of Association Committee, Report No. 340, 2006, paras. 775 and 778 
3 Supreme Court Decision, 1995. 12. 22, 95-nu-3565. 
4 Under Korean labour laws, all trade unions are required to get registration from the Ministry of Labour, but a 
chapter of existing trade union does not need to. Independent drivers formed their organization as a special unit 
of existing trade union (KFCITU) in order to avoid legal arguments around right to organize of the nominal self-
employed workers. 
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If there is no employment contract or subordinate relationship, judicial precedents deny a 

worker the status of an ‘employee’ under the TULRAA, thus interpreting the concept of an 

‘employee’ as being the same under the LSA and the TULRAA. The courts have ruled that the 

rights to organize, collective bargaining and collective action can be exercised solely within a 

context of an employment relationship. Based on these precedents, workers who have contractual 

arrangements other than employment contract are not allowed to exercise collective labour rights. 

Similarly to the judicial precedents, the position of the Government has been basically very 

negative over bargaining with the trade unions with the nominal self-employed and tried to treat it 

as a business association. In other words, the Government has intended to limit the agenda into 

industrial policies such as reducing the illegal practice of subcontracting, and refused to discuss 

collective rights for precarious workers. 

Since 2000, trade unions and precariously employed workers have struggled for basic labour 

rights and some collective agreements have been achieved. However, these efforts have been 

confronted with by an outdated interpretation and a biased application of law.  

 

 

6. Concluding remarks 

 

The use of labour subcontracting and non-standard forms of employment has become common 

practices in many developed countries as well as developing countries. These result not from 

underdevelopment of industry but cost-cut pressure driven of the intensified competitions. More and 

more enterprises have attempted to offload cost and risk onto subcontractors and workers, and the 

multi-layer subcontracting has spread in industries other than construction sector.  

It is noteworthy that trade unions have challenged these practices for the protection of workers 

and have taken the initiative for the betterment of industrial structure and employment conditions. 

Despite the low union density and various impediments as to organizing precarious workers and 

bargaining collectively with contractors, trade unions have made a progress in representing 

precarious workers and increasing union presence at the construction site. This is an encouraging 

case for trade unions that face the loss of membership and representativeness. 

While trade unions’ initiatives have led the Government to the improvement in enforcement and 

implementation of labour regulations, the progress is being hampered by the narrow and outdated 

interpretation on employment relationship. Additionally, the Government still has a negative 
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perception about collective labour rights and participatory enforcement approaches. 

Although recent complications over the basic labour rights of precarious workers have created a 

difficult climate for social dialogue, the chance still exists to make progress in protecting the rights 

of precariously employed workers. Especially, if freedom of association and the right to organize is 

respected for precariously employed workers and if collective bargaining is promoted in line with 

International Labour Standards, social dialogue based on mutual trust would be revitalized. 
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