Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

110th Session Judgment No. 2984

THE ADMINISTRATIVE TRIBUNAL,

Considering the seventh complaint filed by Mrs E.against the
European Patent Organisation (EPO) on 5 Januar§ 2060 corrected
on 23 February, the EPO’s reply of 29 June, the ptaimant’s
rejoinder of 21 July and the Organisation’s suirgjer of 27 October
20009;

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant is a Dutch national, born in 1980 joined the
European Patent Office — the EPO’s secretariat 1988 as an
examiner at grade A2. She currently holds grade At4he material
time she was either Chairman or Vice-Chairman efMunich local
sections of the Staff Committee and of the Staffodnof the EPO
(SUEPO).

In a letter of 6 June 2007 addressed to the thesid&nt of the
Office, she accused him of having persistentlyci#d her as an
individual for acts that she had carried out in bapacity as a staff
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representative. She contended that these attacks wmdficiently
systematic to constitute harassment and that, dogen “organized at
such a high administrative level”, they could bensidered to
constitute corporate harassment. She therefore esteph that a
procedure be initiated against the President uieular No. 286,
entitled “Protection of the dignity of staff”. Alteatively, she
requested that an ad hoc procedure offering healegumedies be
initiated, given that Circular No. 286 had been vmionally
suspended. She also requested that a proceduateishingainst her in
response to a grievance lodged by Mr U. be withdratvat her own
complaint against the Vice-President of Directof@eneral 4 (DG4)
be forwarded to an Ombudsman without delay, antttieaPresident
refrain from any further harassment against hethénevent that these
requests could not be granted, she requestedehédtter be treated as
an internal appeal under Article 108 of the Servimgulations for
Permanent Employees of the EPO, in which case lsiiexd moral
and punitive damages and costs. In the event, aRresident, who
had taken office on 1 July 2007, chose the latberse and the matter
was therefore referred to the Internal Appeals Citam

In her letter of 6 June 2007 the complainant refiin particular
to six letters sent to her by the former Presidehich she regarded as
examples of his attacks against her. The firstlettar of 2 December
2005 in which the President stated that the InteAuaditor had
brought to his attention an e-mail sent to theetatty the complainant
on 25 November 2005 containing a number of allegatiagainst
the Principal Director of Personnel. Given that tbemplainant
was aware that this “sensitive matter” was the ettbpf ongoing
correspondence with the President, he consideradhtér “parallel”
communication to the Internal Auditor constitutechdppropriate
and completely unacceptable” conduct. The Presidinew the
complainant’s attention to her rights and obligasiander the Service
Regulations and demanded a complete written exipbemavithin ten
days, as well as an unambiguous declaration otalpacity in which
she had acted. In an e-mail to the President wickhared with the
complainant, the Internal Auditor, who had receivaedopy of the



Judgment No. 2984

letter of 2 December, strongly objected to the rerfiee that he had
disclosed the content of the complainant’s e-mad atated that this
breach of confidentiality had almost certainly bemmmmitted by

another of its addressees. The complainant arguedthe letter of
2 December contained false statements and was basedormation

that had been improperly provided to the Presidentthe Vice-

President of DG4.

The second letter mentioned in her appeal of 6 200€ was sent
to her on 1 February 2006 after a further excharigeorrespondence
on the above matter. The President wrote that & wegrettable that
serious but vaguely worded allegations against raedamember of
staff had been broadcast in SUEPO publicationstlamidmany of the
criticisms expressed in her e-mail of
25 November 2005 appeared to be “motivated moréy dislike of
certain personnel policies than by any concernttier functioning of
the Office”. He urged the complainant to “draw aakr distinction
between acting with genuine concern for the intevéshe Office and
indulging in mobbing behaviour against an individuaThe
complainant considered that in this letter the idezxg had improperly
accused her of mobbing, instead of reacting cdyréata confidential
request for investigation prompted by genuine coméer the interests
of the Office.

In the third letter mentioned by the complainanhiaki is dated
7 July 2006, the President informed her that, icoedance with
Circular No. 286, the allegations made againstdyekr U. would be
communicated to her shortly by the Confidential &mllor to whom
the case had been referred. The complainant objeatéhis letter on
the grounds that the President had initiated aguohoe against her
under Circular No. 286, even though Mr U. had majuested such a
procedure, and that, by asking a Confidential Cellmsto investigate
the case, he had violated the very essence ofnfbarial procedure
provided for under the Circular.

In the fourth letter dated 20 December 2006, thesiBent
informed her that the complaint she had lodged un@ecular
No. 286 against the Vice-President of DG4 had beewarded to
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Directorate-General 5 for verification of its adsikslity. In the
complainant’s view, this action, which appeared t® based on
frivolous reasons, had compromised the confidatytiabf the
procedure and caused unnecessary delay, leading leenclude that
the President had no intention of investigatingdwenplaint.

The fifth letter cited by the complainant, which wated
21 February 2007, also concerns the above-mentipneckedure. In
this letter, the President explained why he hadideec to refer
the case to a Confidential Counsellor on the bakiarticle 6(1)(a)
of Circular No. 286, emphasising that this did neplace the
Ombudsman procedure set out in Article 10 of thecar, and
that the counsellor merely provided additional srpp“acting on
request either of the protected person or the refgrd, depending on
who has asked for assistance”. He added that healskdd the
Personnel Department to arrange a meeting withaher Mr U. to
enable both parties to express their views. Theptaimant considered
this announcement to be an attempt to put undussyre on her. She
pointed out that no such meeting was foreseenricutar No. 286 and
that all the actions mentioned by the Presidenhis letter had been
undertaken on his own initiative and not on theonemendation of a
properly appointed Ombudsman.

Lastly, the complainant pointed to a letter of 3AyW2007 in
which the President drew her attention to an artiglublished by
SUEPO on 8 March 2007 concerning “dignity proceduragainst
staff representatives. According to the Presidéna,complainant was
identified in the article as having been targetgdsbch a procedure,
and the article disclosed confidential details o procedure which
could only have been known to the parties and & @onfidential
Counsellor. He therefore considered that she hashched her
obligations under Article 14 of the Service Regola¢ and he was
considering the possibility of issuing her a wnttevarning under
Article 93(2)(a) of the Service Regulations. Heeakker to comment
within a fortnight.

The present complaint also stems from a secondehpgech was
prompted by an exchange of correspondence betweecomplainant
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and the Vice-President of DG4. In March 2006 af stafvey, known
as the “Human Capital Survey”, was conducted by @féice in
collaboration with an external consultant. Shorthafter
the survey had closed, the Administration submitiedhe General
Advisory Committee a proposal for a new reportingstem for
examiners. On 30 May 2006 SUEPO sent an e-mailai, $nviting
them to redo part of the survey so that the prdp@mathe new
reporting system could be taken into account iir ttesponses. To that
end, it had extracted from the original surveytao$guestions relating
in particular to the staff's trust in senior managat, and this “mini-
survey” could be completed online via the SUEPOsitebOn 1 June
2006 the Vice-President of DG4 asked the complainanto go ahead
with the “mini-survey”, but the following day thesults of the “mini-
survey”, and those of the original survey with whithey were
compared, were published on the SUEPO website.

On 24 July 2006 the Vice-President of DG4 informguw:
complainant that the Office was examining the polisi of taking
disciplinary action against her in connection wikie “mini-survey”
and her announcement, at the general assemblyeoMtiich local
section of SUEPO, that she was considering initiate public
campaign to harm the reputation of the outgoingiBent. He asked
the complainant to provide her comments in writiygl5 August. The
complainant replied on 20 September, indicating $ha assumed that
the letter of 24 July was directed to her in hgrazity as Chairman of
the Munich SUEPO Committee, and she commented &bralb of the
Committee”. She strongly denied having made theistant of which
she was accused.

In a letter of 16 November 2006 the Vice-Presia#rdG4 stated
that his letter of 24 July had been addressed torh&er personal
capacity, as the Office considered SUEPO Munichbé& merely
“an association of individuals with personal respbility”. He
emphasised that the Office fully respected thedimee of association,
but that this freedom did not exempt her from hettie and
obligations under the Service Regulations, whichewaso applicable
to staff representatives. The Office considered tha unauthorised
use, adaptation, rerun, and publication of the “ldnrCapital Survey”
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and its results constituted a breach of its copyrignd of the
Guidelines for the protection of personal data &t tEPO.
Consequently, the Vice-President asked the congoiaito remove the
survey and results from the SUEPO website immelgliate informed
her in closing that, “[a]lthough certain breachdsdaties under the
EPO Service Regulations ha[d] occurred, the Prasifle] [would]

refrain from any disciplinary proceedings and siamst at this stage”.

By a letter of 30 November 2006 the complainantedske Vice-
President of DG4 to withdraw his letter of 16 NovweEn Failing this,
her letter was to be treated as an internal appealhich case she
reserved the right to claim moral damages and cstisto lodge a
complaint under Circular No. 286. She pointed duat,t although he
was aware that the acts of which he complained aet® of SUEPO,
he had chosen to single her out in her personalaiigpas the target
for questions and threats of disciplinary measulesher view, this
conduct was arbitrary and constituted harassmentindl that the
Vice-President had provided no details of the &ltegreaches, nor any
evidence of her personal involvement in them, strecluded that his
actions were designed to threaten and intimidé&8&BPO Committee
member, in violation of her freedom of associatibhe complainant
was informed by letter of 18 January 2007 thatreguest had been
denied and that the matter had therefore beenreefeo the Internal
Appeals Committee.

At the complainant’s request, her two appeals y@red by the
Committee, which issued its opinion on 10 Septen#@8. In the
course of the internal appeal proceedings, sewdhalr matters were
raised by the complainant, some of which were dised by the
Committee as inadmissible extensions of the originhject matter of
the appeal. The Committee did, however, give camaitibn to her
allegations regarding a meeting of the ConsultatBmoup held on
29 March 2004 at which she had been sent out ofrdoen and
then criticised in the ensuing discussion, the supgllegedly given to
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Ms E. under Article 28 of the Service Regulationsproceedings
initiated by the latter against the complainant aotther staff
representatives, and a letter in which the comalatinvas accused of
having infringed Communiqué No. 45. A majority dlet Committee
came to the conclusion that the letters and eventswhich the
complainant relied did not, either individually cullectively, establish
that she had been harassed or that her right éddre of association
had been infringed. However, the Committee unanstyoconsidered
that, by denying the complainant’s request for @cedure similar to
that of Circular No. 286, the Administration hadefched its
obligation to investigate her claims promptly. Iadein view of the
likely duration of the internal appeal proceedirgsl the fact that the
President against whom the allegations were madedwsoon be
leaving the Office, the decision to refer the nratie the Internal
Appeals Committee was bound to prevent timely ihgaton of
her claims. The Committee therefore unanimouslyomenended
that she be awarded 3,000 euros in moral damagesglh as costs.
It recommended by a majority that the appeals mmidsed as
unfounded for the remainder. In their minority dpim two members
of the Committee took the view that there had beenporate
harassment against the complainant, as well agyitguher dignity.

By a letter of 11 November 2008, which constitutesimpugned
decision, the complainant was informed that thesiBemt had decided
to award her moral damages and costs in accordaite the
Committee’s recommendation and to reject her reimgiclaims as
unfounded.

B. The complainant submits that she has been subjaxi@deries of
unjustified, hostile attacks by the two former Riests of the Office
and by the former Vice-President of DG4, which repi her dignity
and which, taken as a whole, amount to corporataskenent. She
states that these attacks, which were aimed ateptieg the staff
representation from criticising certain managersrevperceived as
highly intimidating and that, in addition to caugiher grief, they have
seriously affected her health.
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She points out that the Office has ignored the tfaat the actions
which prompted these attacks were collective astimnd has denied
her the protection to which she is entitled asaff stpresentative. For
example, she was the only staff representative gotdygeted in
connection with the “mini-survey” to which the Vié&esident of DG4
referred in his letter of 16 November 2006. In toenplainant’s view,
given that the Organisation does not recognise SMJ&H a legitimate
internal body, a question arises as to whetheaiit impose internal
sanctions on a SUEPO Committee member for actiodgrntaken by
SUEPO simply because the individuals concerne@rmoyed by the
Office.

With regard to the meeting of 29 March 2004 sheestadhat,
having asked her to leave the room, the Vice-Peesidf DG4 accused
her of having sent a letter to the President coimipig about the
Principal Director of Personnel which, in his vieamounted to
harassment. She was thus deprived of the posgitnlidefend herself
against this serious accusation. Furthermore,ribtsdisputed that the
letter in question was never sent and, accordingdeaomplainant, the
Vice-President knew that it was only a draft. Stguas that, since it is
part of the duty of the staff representation caaighlly to draw the
attention of a superior to failings of a manage;, ketter would not
have warranted such a “violent attack” even if d@dhactually been
sent.

For the same reason, she considers that the esheent to the
Internal Auditor on 25 November 2005 did not watriée threatening
response conveyed by the President’'s letter of 2ember 2005,
which she perceived as highly intimidating. The ptaimant adds that,
in light of the Internal Auditor’s reaction to thistter, the President’s
statement that her e-mail had been brought to tiéntaon by the
Auditor appears to be false. She fails to undedstamow
the majority of the Internal Appeals Committee vadde to reach the
conclusion that it was within the discretion of feesident to denounce
her behaviour as “inappropriate and completely cepiable”.

With regard to the President’s letters of 1 Felyuz006, 7 July
2006 and 21 February 2007, she likewise consithatshis accusations
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were inappropriate and constituted a personal latbacan individual
staff representative in connection with collectagtions of the staff
representation. Moreover, in response to the coscaildressed to him
by Mr U.s lawyer, the President took it upon hithde initiate a
procedure under Circular No. 286 which had not heguested, and
then failed to adhere to the Circular, since heeds&k Confidential
Counsellor to report to him on the case insteadetdrring it to an
Ombudsman. This, she says, increased both the #mdahe level of
uncertainty to which she was exposed, and she thgk3ribunal to
take into account the Office’s lack of due diligengith regard to this
procedure in any award of damages it may decidestce.

As for the President’s letter of 31 May 2007, whiglain targeted
her individually for actions which were collectivehe submits that
the extremely short period that she was allowedespond to the
proposed disciplinary measure was calculated tgechwer stress. She
notes that his successor subsequently decidednthadisciplinary
measure was required.

The complainant asks the Tribunal to quash the gnpd decision
and to declare that the incidents cited by her psasonably be
considered as offending her dignity. She claimsandamages for
corporate harassment or, alternatively, for remkatgury to her
dignity, and moral and punitive damages for wiinld gross violation
of fundamental rights. She also claims costs.

C. In its reply the defendant explains that, unlikee tiStaff
Committee, whose status, composition, functioningd aole are
enshrined in the Service Regulations, SUEPO hadegal status
within the EPO. It is “tolerate[d]” by the Organigm and is allowed
to use certain Office facilities, but it does noavh a right
of publication through official EPO communicatiomannels. The
“mini-survey” was carried out, not by the Staff Quittee, but by
SUEPO, and since the latter is not a legally resmghentity the Vice-
President of DG4 addressed his letter of 16 Noven#i#6 to
the complainant in her personal capacity. Indeed,Chairman of
SUEPO, she could be expected to liaise betweerAtiministration
and SUEPO. The Organisation emphasises that, aocgotd the
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majority of the Internal Appeals Committee, the firvsurvey” could
be regarded as constituting a breach of the comgi#is obligations
under Article 14 of the Service Regulations, ane tletter of
16 November did not offend her dignity or infringer freedom of
association.

As regards the letter of 31 May 2007, the EPO detiat the
President targeted the complainant individuallyalgressing it to her
in her personal capacity. Being a party to the @doce initiated in
response to Mr U.’s grievance, she alone was insitipn to provide
SUEPO with the confidential information that it dissed in its
publication of 8 March 2007. This disclosure canstid a breach of
her obligations under Article 3(3) of Circular N\286 and the threat of
disciplinary action was therefore understandable.

The defendant further contends that the conducthef Vice-
President of DG4 at the meeting of 29 March 200 bt offend
the complainant’s dignity or constitute harassménpoints out that
the Principal Director of Personnel, who was tardeby the letter
that was then discussed with the chairpersons efvtrious Staff
Committees, was also asked to leave the room, lzadbly speaking
with those chairpersons, the Vice-President emphbédsitheir
responsibility rather than the complainant’s.

In the Organisation’s view, the President’'s lettér2 December
2005, in which he described the complainant's cohdas
“inappropriate and completely unacceptable”, waghee malevolent,
nor defamatory, nor disparaging, and it lay withire bounds of
the freedom of expression that he enjoys. He didaab arbitrarily
or abuse his authority, and his reaction cannot cbesidered
as amounting to harassment. The defendant obsethats the
complainant was then Vice-Chairman of the Muniatalosections of
both the Staff Committee and SUEPO and was thus gual parcel of
a political life where relations between staff eggntatives and
management are sometimes strained”.

It shares the view of the majority of the InternAppeals
Committee that the letters of 7 July 2006 and 2briary 2007
likewise do not support a finding of harassmentexplains that the

10
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President believed that the dispute between thepleonant and
Mr U. might be resolved by mediation, and he thenefdecided to
mandate a Confidential Counsellor to undertake thexessary
investigations with a view to resolving the matt@micably. He
recommended that a meeting be held with the comgfaiand Mr U.
because there were rumours to be clarified andrbisting would give
them both an opportunity to state their pointsiefw

The EPO considers that the incidents on which timaptainant
relies were acceptable in the context of exchangesveen the
Administration and the staff representatives anglemises that no
disciplinary measure was actually taken against Inethe absence of
any evidence of unlawful conduct on its part, ibsits that the claims
for damages and costs should be rejected.

D. In her rejoinder the complainant maintains her fomsin full. She
produces two letters from the current Presidenesi@cessor which, in
her view, show that she was subjected to unjudtifiestilities until
very recently.

E. In its surrejoinder the EPO likewise maintains isrlier
submissions.

CONSIDERATIONS

1. This complaint arises from the President’'s decismn
11 November 2008 on two internal appeals that vi@reed by the
Internal Appeals Committee. The first appeal congemn allegation of
corporate harassment. The second appeal concermsttea of
16 November 2006 written to the complainant by\fiee-President of
DG4, regarding the activities of SUEPO.

2. Throughout the material time, the complainant held
leadership positions in the Munich local sectiorisboth the Staff
Committee and SUEPO. She alleges that, startirk@4, she was the
target of a series of attacks by the two formesidants of the Office

11
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and the former Vice-President of DG4, which induatly were

affronts to her dignity and collectively amounted torporate

harassment. Her allegations are largely based dncitent in March

2004 and a series of letters addressed to herebPsident and the
Vice-President of DG4 stemming from her involvemiena number of

actions which, she maintains, were taken colleltivey the staff

representatives.

3. As the extensive background to the complaint isaitket
above under A, only the specific incident and hsttere summarised
below.

4. The incident in March 2004 concerns a meeting coegteby
the Vice-President of DG4 during which he askedcinaplainant, the
Principal Director of Personnel and others, exteptassistant and the
chairpersons of the Staff Committees, to leave ritem. He then
produced a letter written by the complainant to Finesident alleging
improper behaviour by the Principal Director of $tamel. The
complainant claims that the Vice-President said the letter “would
amount to harassment”. It was later revealed thatdtter was a draft
and had never been sent to the President.

5. The following is a summary of the relevant lettésm the
President to the complainant:

(1) Letter of 2 December 2005

In this letter, the President informed the commainthat the
Internal Auditor had notified him of an e-mail inhigh the
complainant had requested an inquiry into the #dietss of the
Principal Director of Personnel. The President ireanded the
complainant for contacting the Internal Auditor. bleserved that
that e-mail and an earlier letter coupled with aetions made
against the Principal Director of Personnel in t&JEPO
publications gave the impression that the lattes the target of a
sustained campaign of a malicious and defamatotyr@aThe
President accused the complainant of attemptindo@k her role
in the matter in ambiguity and “blur the personesgonsibility

12
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()

®3)

(4)

©)

(6)

[she bore]’. He demanded an explanation for heioastand an
“unambiguous declaration of the capacity in whichg was]
acting”. He also reminded her of her rights andedutinder the
Service Regulations.

Letter of 1 February 2006

In this letter, the President observed that theptamant’'s actions
in relation to the Principal Director of Personagpeared to be
motivated by her dislike for certain personnel gek and not by
concern for the functioning of the Office. He acmiisthe

complainant of mobbing the Principal Director of$nel.

Letter of 7 July 2006

The President informed the complainant that she ldvdae

contacted by the Confidential Counsellor about anmaint

brought against her under Circular No. 286, coriogrnthe

protection of the dignity of staff, on the basisatiegations made
by Mr U.

Letter of 20 December 2006

The President advised the complainant that her @mpunder

Circular No. 286 against the Vice-President of D@ds being
reviewed for the purpose of verifying its admislijpi

Letter of 21 February 2007

In this letter, the President advised the complairihat he had
decided to refer Mr U.’s grievance to a Confiddn@aunsellor.
He also informed her that he had asked the Perc@apmartment
to arrange a meeting between her and Mr U. forpiimpose of
establishing the history of the matter and givirghbparties an
opportunity to present their respective positions.

Letter of 31 May 2007

In this letter, the President accused the comphainé breaching
the obligation of confidentiality set out in CiranINo. 286. In the
8 March 2007 issue of “SUEPO informs”, the compdairs
initials were used, making her identifiable in aschption of
Mr U.’s case against her. Disciplinary action wagatened in this

13
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letter and the complainant was asked to provide \letten
comments by 15 June.

6. The complainant responded on 22 June 2007 to tter lef

31 May rejecting the assertion that she had brehtite obligation of
confidentiality and asked the President to withdtai& accusations.
Prior to that, by a letter of 6 June 2007, she reliested that a
procedure under Circular No. 286 be initiated agfathe President
pursuant to Article 106 of the Service Regulatidnsthe alternative,
she called for an ad hoc procedure offering heoraparable level of
legal protection.

7. A new President took office on 1 July 2007. Sheidbst not
to initiate a procedure under Circular No. 286, faiher to remit the
complainant’s allegations against her predecessothe Internal
Appeals Committee for an opinion. This is the feippeal referred to
above.

8. As noted above, this complaint also concerns arlettitten
by the Vice-President of DG4 to the complainant ldh November
2006. As this letter is the continuation of an exue of
correspondence between the complainant and the-Rfiesident, a
summary of the prior correspondence is necessary.

9. On 30 May 2006 the Munich and Berlin local sectiafis
SUEPO invited staff to redo part of an earlier syrto give them an
opportunity to take into account in their resporsgsoposal for a new
reporting system for examiners. The staff was mfgd that SUEPO
had prepared a “mini-survey” comprising a subsetthed relevant
questions and had posted it on its website for éetiop online. The
rerun of the survey was scheduled to last untilri2 2006.

10. On 1 June the Vice-President of DG4 asked the caimgoht
not to carry out a rerun of the staff survey thad heen conducted by
management. On 2 June SUEPO published the “minegliand the
results on its website.

14
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11. In a letter of 24 July 2006 to the complainant, thee-
President of DG4 stated that SUEPO’s action wassidered
“an unacceptable interference with the processhef dfficial staff
survey which intends to generate mistrust towatslsresults”. The
Office was of the view that the activity ignoredettprocedural
framework agreed to between the Office and thd stgiresentation.
Further, the rerun was conducted without regarthéoGuidelines for
the protection of personal data and without duesictamation for
intellectual property rights of the Office or thet@rnal consultant with
whose collaboration the official survey had beenduwted. The Vice-
President observed that the conduct seemed inapgeopnd contrary
to the complainant’s duties under Article 14 of 8ervice Regulations
to conduct herself solely in the interests of tHiic®. He also referred
to the general assembly of the Munich local seatitBUEPO held on
21 June 2006 at which, he alleged, the complainattannounced that
she was considering a public campaign to harm d¢petation of the
outgoing President. He reminded her that a staflesentative may not
engage in public actions that impair the dignitytioé international
civil service, or the reputation of the Office ait&lmembers and drew
her attention to Circular No. 286 concerning thetgction of the
dignity of staff members, including management. mtged that the
actions referred to in the letter seemed to benmpaiible with the
duties of a staff representative and, therefore,pibssibility of taking
disciplinary action against her had to be examindd. asked the
complainant to respond by 15 August.

12. In her response of 20 September 2006 the complainan
stated that since the actions were those of SUER@ssumed that the
Vice-President's earlier observations were directedher in her
capacity as Chairman of the Munich local sectio®GEPO and not at
her personally. She replied to the concerns sudiogrthe rerun of the
survey and strongly denied making the statementitabmearing the
President’s reputation.

13. In his letter of 16 November 2006 the Vice-PresiagrDG4
clarified that his earlier correspondence was tietdo her personally.
He observed that the Office considered SUEPO aselynean

15
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association of individuals with personal resporiigyhisince it had not
been possible to trace any registration, articleas$ociation, or
constitution for this entity. He emphasised theicaft respect for
the principle of freedom of association; howevéis tprinciple did

not exempt the complainant from her duties andgalitbns under
the Service Regulations, which were also applicabbe staff

representatives. He reiterated his earlier commeatgarding the
survey and requested that everything associateld thé survey be
removed from the SUEPO website. Lastly, he staked, talthough

there had been breaches of duties under the SeRégalations, the
President had decided that he would refrain frorkinta any

disciplinary proceedings or sanctions in light loé tfact that she had
not committed any prior disciplinary offences.

14. In her letter of 30 November 2006, the complainstated
that the Vice-President of DG4 had apparently sddier out as the
target for questions and threats of disciplinatyosc She viewed these
attacks as arbitrary, personal harassment and ktigio of the
principle of freedom of association. She asked ‘ee-President
to withdraw his statements, failing which her regjushould be
considered as an internal appeal. On 18 January @@0complainant
was informed that her appeal had been referreldetdnternal Appeals
Committee. This is the second appeal referred coab

15. The complainant contends that she has been thettafg
numerous hostile, highly intimidating attacks bye ttwo former
Presidents and the Vice-President of DG4. Thessopal attacks
injured her dignity, caused her significant strasd seriously affected
her health. She maintains that having regard tir theurce these
attacks taken together amount to corporate harasgsme

16. The complainant claims that she was wrongfully l&dgut
and blamed for actions taken by the staff represiemt which ought to
have attracted collective responsibility. In aduftito the added stress
associated with being held personally responsgiie, was denied the
protection to which she is entitled as a staff egpntative.
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17. Further, if the EPO is correct in its assertiont tizen
individual may be held accountable for action talkena SUEPO
Committee member, then the exercise of the disap)i power
must be taken in accordance with the applicableiG&eRegulations.
The complainant argues that in her case none dattecks” complied
with the provisions of Article 93 of the Servicedréations.

18. The EPO replies that the actions taken against the
complainant were warranted. As the Internal Appe@Emmittee
observed, the complainant’'s behaviour as a stgffesentative was
“decidedly borderline”. The defendant maintainst tihalid not fail to
respect the complainant’'s dignity but instead wdrke protect the
dignity of other staff members and the interestghef Organisation
from the complainant herself. In addition, no diiciary action
against the complainant was in fact taken.

19. Further, the EPO argues that, as SUEPO has no legal
status within the EPO, the individual members ofEBQ can be
held accountable for their actions within the unittrmaintains that it
fully respects the freedom of association rightsswff members as
set forth in Article 30 of the Service Regulationgywever, staff
representatives are still required to respect itpaity of fellow staff.

20. The Organisation takes the position that in athefinstances
in which the complainant was criticised by the Adisiration her
actions warranted reprimand. Therefore, it
cannot be said that the former Presidents’ and -President’s
communications with the complainant constitute ssmaent.

21. The Tribunal observes that this last argument dsigded on
the assumption that the actions giving rise to wernings and
reprimands were in fact the actions of the complatipersonally. The
Tribunal finds that the record does not suppod #sisumption.

22. It is clear from the exchange of correspondenceelation
to the Principal Director of Personnel that thaaacivas being taken
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by the Munich Staff Committee and not by the conmalat. As such,
any allegations of improper conduct or criticisnogld have been
directed to the Munich Staff Committee and nothe tomplainant
personally. Although the fact that the complainaigned her
correspondence in her capacity as “(MSC/SUEPQO)™*Mainich Staff
Committee/SUEPO” may have caused some confusido ashether
the correspondence was on behalf of one or bothaske bodies, there
is no basis upon which this “blurring” could fouad inference that the
complainant was acting in her personal capacitythen, there is no
evidence that the complainant in fact acted ingeesonal capacity.

23. It is also clear from the Vice-President's lettef o
16 November 2006 that the complainant was beind peksonally
responsible for the rerun of the survey. The dedenhdargues that,
since SUEPO has no status in the EPO, the individheanbers of
SUEPO can be held accountable for their actionsimvthe Union. For
the purpose of the complaint, a consideration efgbundness of this
argument is unnecessary as it does not appeareoretiord that the
complainant was, in fact, personally responsibletfie rerun of the
survey.

24. As SUEPO has no separate legal personality, its baesn
and officials are personally liable for any actidaken on its behalf.
However, it does not follow that administrative cems surrounding
its activities should not be directed to SUEPO oidfs, in their
capacity as such. Moreover, in the case of grotipigc the EPO can
neither hold those not involved personally liabler single out one
individual as being responsible for the activitytloé group.

25. With respect to the President's letters of 7 Juld a
20 December 2006, the Tribunal finds that, whethken in isolation
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or in the context of the larger exchange of commations between
the parties, these letters cannot be construed fiesding the

complainant’s dignity or amounting to harassmerteyl are simply
intended to inform the complainant about the statudhe steps being
taken in relation to procedures initiated undecdar No. 286.

26. The last letter referenced by the complainant ig th
President’s letter of 31 May 2007 in which the ctaimant is accused
of breaching her obligation of confidentiality. Wher correctly or
incorrectly, the complainant was viewed as the qgson who could
have revealed the information. In these circum&snavhere the
alleged breach occurred in connection with a matterwhich
the complainant was personally involved, it canbetsaid that the
complainant was being singled out for action takmn the staff
representation. Additionally, it does not show eklaf respect for the
complainant’s dignity or constitute harassment.

27. Lastly, the Tribunal rejects the complainant’s asze that
being asked to leave the meeting of 29 March 2084 an affront to
her dignity. The Tribunal notes that a number asgte, including the
complainant, were asked to leave the meeting fer ghrpose of
carrying on a particular discussion in their absenc

28. The Tribunal concludes that the President’s letierghich
he singled out the complainant for the actionsh&f Munich local
section of SUEPO in relation to the Principal Diceof Personnel and
the letter of the Vice-President of DG4 concernihg staff survey
were affronts to the complainant’s dignity and, sidered together,
constitute harassment.

29. The complainant is entitled to moral damages inaim@unt
of 5,000 euros and costs in the amount of 750 edibsther claims
will be dismissed.
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DECISION

For the above reasons,

1. The President’s decision of 11 November 2008 isas&te to the
extent that it rejected the complainant’s appealthay concerned
her claims of harassment.

2. The EPO shall pay the complainant moral damagéseiramount
of 5,000 euros.

3. It shall pay the complainant costs in the amournttf euros.

4. All other claims are dismissed.

In witness of this judgment, adopted on 29 Octd&fd0, Ms Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, a4, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 2 February 2011.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet

20



