Organisation internationale du Travail International Labour Organization

Tribunal administratif Administrative Tribunal
A.-W.
V.
UNESCO
121st Session Judgment No. 3578

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr R. A. A. A.-Vdlgainst the
United Nations Educational, Scientific and Cultur@tganization
(UNESCO) on 23 May 2013 and corrected on 18 JuNESLCO's
reply of 1 October, corrected on 10 October 2008, complainant’s
rejoinder of 20 February 2014 and UNESCOQO's surngjer of 13 June
2014;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal,

Having examined the written submissions;
Considering that the facts of the case may be suhupe@s follows:

The complainant challenges the decision to sumyndisiniss him
for serious misconduct.

Several participants to a Conference organisedhéycomplainant
in August 2007 brought complaints to UNESCO'’s IntrOversight
Service (I0S) alleging misrepresentation of fuide 10S investigated
the matter and concluded that the complainant hactepresented the
attendance of at least six purported participamid fabricated the
receipts of transportation allowance for some ggdnts. It therefore
recommended that UNESCO initiate disciplinary peatiegs and that a
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further investigation be conducted to confirm i€ tharticipants were
properly reimbursed for their expenses.

By a letter of 29 January 2009 the complainant wlsmed that
he was charged with serious misconduct and waslaekgrovide his
comments on the allegations of fraud made agaiimst fihe 10S
report was attached to the letter. The Human Ressu¥lanagement
(HRM) then asked the I0S to investigate the mdttgher. Once the
investigation had been completed, the complainas wformed by a
letter of 8 January 2010 that the Director-Gendradl decided to
summarily dismiss him for serious misconduct withriediate effect.

Mid-February 2010 the complainant filed an appedh vthe
Director-General, contesting her decision and retjug that his case
be submitted to the Joint Disciplinary Committe®@). The JDC
held, in its report of 7 October 2010, that althodg had committed
misconduct, the measure of summary dismissal wagsaportionate.
It also found that he had not been heard duringn¥restigation phase
and that the case had not been fully and propaklgstigated by the
IOS. On 30 November 2010 the Director-General rikgkass confirmed
her decision to summarily dismiss him, which themptainant
unsuccessfully contested at the end of January.2DA116 May 2011
he filed a notice of appeal with the Appeals Boarkich registered it
as his second appeal (reference CAP/367).

In the meantime, on 12 September 2010, he becaraeulxe
Director of Knowledge at the Royal Scientific SagiéRSS) of Jordan.
On 10 December the complainant wrote to the DireGteneral of
UNESCO informing her that on 7 December the Presidéthe RSS
had suspended his employment because she had obleemyt a
UNESCO representative that UNESCO would stop cofiating with
the RSS as long as he worked there. The PresideahedRSS was
concerned and had decided to suspend him pendinfications from
UNESCO. The complainant asked the Director-Gertertdke action
to remedy this unjust situation, stressing thahhe been sanctioned
for his alleged misconduct by UNESCO and shouldb@osanctioned
a second time for the same facts. He asked heatsure the President
of the RSS that his employment at the RSS would haotn the
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relationship with UNESCO. To the contrary, UNESQ@oimed the
RSS on 22 December that he had been summarily shechifrom
UNESCO for having committed financial fraud. On 8smne day the
RSS notified the complainant of the terminationh contract with
effect from 26 December 2010 on the ground thdidtenot indicated
the reasons of separation from UNESCO when heexppi the RSS.
On 22 February 2011, following an exchange of apoedence with
UNESCO, the complainant filed a notice of appedhwihe Appeals
Board contesting the disclosure of confidentiabinfation concerning
his separation from service, first orally on 7 Dmber 2010 and then
in a letter of 22 December 2010. This first appeas registered under
reference CAP/366.

The Appeals Board issued two reports on 11 Decer2ba@
concerning the complainant’'s two appeals. It recemed declaring
the complainant’s first appeal (CAP/366) irreceieabn the grounds
that, at the time of filing, he was not a staff nbemand that UNESCO
had taken no administrative decision against hirth\Aéspect to the
second appeal (CAP/367) concerning his dismissaimade three
recommendations to the Director-General: (1) tedlithat funds were
handled by appropriate trained staff to ensure gar@ecountability,
(2) to “request the relevant services to furthenvestigate the whole
case on a larger scope, so as to identify gaps adhdr wider
responsibilities”, and (3) to reconsider the diiegry sanction imposed
on the complainant for “a lesser pain for it waspdoportionate”.

By a letter of 4 March 2013, which is the impugmisgtision, the
Bureau of Human Resources Management informed dh®lainant
that the Director-General had decided to endorseBtbard’s finding
with respect to his first appeal. Concerning theoae appeal she had
decided to endorse the Board’s first recommenddiignnot the two
others. According to her, the 10S investigation pbed with applicable
rules and procedures, he was given the opporttmiiylly exercise his
right to be heard and to respond to the allegatinade against him,
and the sanction was not disproportionate.

The complainant asks the Tribunal to set asidedésion to
summarily dismiss him, to order that he be reiestait UNESCO
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with retroactive payment of salary and allowanoed the alternative to
be granted an amount equivalent to all salariesfite and “emoluments
of any kind” he would have been entitled to from ¢tate of his dismissal
to the date of his retirement in 2019, or payméihe equivalent of two
years’ salary plus allowances, repatriation grantd andemnity,
educational grants, family allowances and otheeben He also asks
the Tribunal to grant him material damages fortthe years’ salary
and allowances he would have obtained had his acntrot been
terminated (at a rate of 9,180 United States dollper month),
100,000 euros for “loss of future earning capadibgether with moral
and exemplary damages. Lastly he asks that theuralborder
UNESCO to publish this judgment on its website &m&end him a
formal letter of apology, and that the Tribunal advaim costs.

UNESCO asks the Tribunal to dismiss the complantraceivable
with respect to alleged disclosure of informatianthe RSS and
otherwise unfounded. It also asks the Tribunal ¢glatre that the
decision to summarily dismiss him was lawful.

CONSIDERATIONS

1. The complainant commenced employment with UNESCO in
2000 based in the Cairo office. He was summarigmissed by the
Director-General on 8 January 2010. Events leathngis dismissal
will be discussed shortly. The complainant tookemgployment with
the RSS in September 2010. In December 2010 theplagmant's
employment with the RSS was suspended and terndinveite effect
from 26 December 2010.

In very late 2010 and early 2011, the complainamsyed within
UNESCO's internal grievance resolution mechanismgriavance
about both his dismissal from UNESCO and eventditgato his
dismissal from the RSS. As to the latter, the caimgint contended
there had been inappropriate and unlawful commtinitebetween
UNESCO and the RSS. On 22 February 2011 the congpitfiled a
notice of appeal with the UNESCO Appeals Boardelation to what
he alleged was a decision concerning UNESCO'’s camgations
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with the RSS. This became matter CAP/366. On 16 K@yl the
complainant filed a notice of appeal with the Agpeaoard against
the decision to summarily dismiss him from UNESOQis became
appeal CAP/367. In relation to appeal CAP/366, Alppeals Board
recommended to the Director-General in a reporedlatl December
2012 that she declare the appeal (CAP/366) notivade. The
Director-General accepted this recommendation arfdred the
complainant by letter dated 4 March 2013. In thahe letter she
addressed the Appeals Board’'s recommendationdatiore to appeal
CAP/367. What the Director-General decided in retatto appeal
CAP/367 will be discussed shortly. However theeletbf 4 March
2013 is the impugned decision in these proceedmtige Tribunal.

2. It is desirable to deal with a procedural issue uahihe
receivability of the complaint challenging the ingmed decision
insofar as it related to the subject matter of ap@AP/366. UNESCO
argues that the complaint is irreceivable in thspect. The complainant
contends it is receivable. The gravamen of UNESC@gment is
that the Staff Regulations and Staff Rules (Chajletogether with
Annex A) make provision for internal appeals byffstaembers but
not by former staff members. At the time the evertsurred which
founded appeal CAP/366 and which are said by tmeptainant to
have given rise to a “decision” and at the time ¢benplainant filed
his internal notice of appeal, he was no longeeaber of UNESCO'’s
staff. Thus he had no right to bring an internapesd. UNESCO
argues what the complainant should have done wasi¢® an appeal
directly, by way of a complaint, with the Tribunafthin the time
specified under Article VII, paragraph 2, of theblinal's Statute. In
support of this proposition, UNESCO cites Judgme8#4, under 20,
and 3202, under 9. Because the complainant diddootso, his
complaint, insofar as it relates to any “decisiohUNESCO challenged
in appeal CAP/366, is time barred. The complaisamésponse is
threefold. First, he argues that Annex A properbnsirued does
provide for internal appeals by staff members waeehseparated from
the Organization having regard to paragraph 7(ahefAnnex (which
deals with preliminary procedures) which speakarointernal protest

5



Judgment No. 3578

being brought within two months of the date of iptef the decision
or the contested action “if he or she has beenratggh from the
Organization”. The complainant also points to tlse wf the same
language in paragraph 7(c) concerning time lingtsfifing a notice of

appeal with the Appeals Board. He also arguesithie rules are
ambiguous they should be constriwgettra proferentem in favour of

staff, in accordance with Judgments 1755, undead@,2396, under 3.
The second argument is that former officials canany event, avalil
themselves of internal means of redress as indigatdudgment 2111,
under 6. The third is that part of an organisasaiity of care towards
staff is to provide procedural guidance to a stafmber who is
mistaken in the exercise of an appeal right agdtiat Judgment 2345,
under 1. In its surrejoinder, UNESCO cites Judgn®4t4, under 20,
in which the Tribunal explicitly said in relatioro tthe relevant
UNESCO Staff Regulations and Staff Rules that enéorstaff member
could not have access to the internal appeal puveenh order to
challenge a decision adopted after the date onhathie termination
of her appointment took effect. The Tribunal obsérthat the
complainant in that matter had been entitled te #l complaint
directly with the Tribunal.

3. In the present case the conduct complained of and a
decision by UNESCO raised in appeal CAP/366 toaceland was
made when the complainant was no longer a staffbaef UNESCO.
The provisions in paragraph 7 of Annex A referreéhtthe preceding
consideration and on which the complainant relilesnot relate to a
former staff member in respect of whom a decisi@s wade which
did not concern that staff member’'s employment WNRESCO. It is
unnecessary to explore the boundaries of the odperaif those
provisions because, in this case, any “decisiontienen December
2010 was not referable to the complainant’'s empéyrwith UNESCO,
which had ceased in January 2010, almost twelvetmsararlier.

4. Also, at that time, UNESCO had no duty of care Wwhia
relation to a former staff member, might have regpliit to inform
that person that the procedure adopted (in this,ahe filing by the
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complainant of the internal appeal with the Appe8lsard on

22 February 2011) was not correct and that othepssshould be
taken. It is true that Judgment 2345, cited bydbeplainant, treats
that duty as continuing after a staff member haiseck However in
that matter, the sequence of events were thatntpegned decision
was made on 20 December 2002 (to maintain the @ngit's post
at grade G-4), the complainant retired on 1 Jan2&@3 and the
complainant wrote to the Director-General on 27r&aty 2003 seeking
leave to appeal to the Tribunal. Having received reply, the

complainant filed his complaint with the Tribunai @8 April 2003.

The Tribunal held that the Organisation should halgethe complainant,
on receipt of the letter of 27 February 2003, thathorisation was
unnecessary and he could appeal to the Tribunatttit However
this Judgment does not stand for the principle foatan indefinite

period after a staff member ceases employment avitorganisation,
the organisation has an obligation to inform tlwatrfer staff member
of what steps might be required to be taken tolehgé “a decision”
of the organisation taken months or years after dbssation of
employment. In the present case, UNESCO had no shlbation

towards the complainant. In the result, the complainsofar as it
challenges the conduct of UNESCO in December 281dbatested in
appeal CAP/366, is irreceivable as time-barred.

5.  One further procedural issue should be noted. ®hgtainant
sought a hearing and nominated three individuals wiould give
evidence. One witness’s evidence concerned thessaising in appeal
CAP/366 and would be irrelevant as this aspecthef domplaint is
time-barred. The evidence of the other two is uessary and the
Tribunal is satisfied it has adequate materighéndleas and documentary
evidence to deal with the complaint in a fair aathhced way.

6. The Tribunal now turns to consider the complairgarfar as
it concerns the decision to terminate the comptain@mployment in
January 2010. The events leading to this decisnohthe subsequent
internal review of the decision are as follows. Tdwenplainant was
involved in the organisation of a conference on stSimable
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Development and Management of Water in Palestihe’ Conference)
under the auspices of UNESCO held between 27 amsugfst 2007
in Amman, Jordan. Complaints arose about the manexge of the
Conference particularly in relation to financial theas and this led to
an investigation by the 10S. The focus of the itigasion was the
complainant’s conduct. In the 10S’s first repotigftfirst I0S report)
published in December 2008, the object of the itigadon was
described as ‘“establish[ing] potential misrepresor of expense
claims with regards to the liquidation of expencdkt relating to
[the Conference]".

The first 10S report noted that the complainant madeived
from the UNESCO Cairo office, through the UNESCO rAam
office, 28,010 United States dollars for settlementConference
expenses. The IOS substantiated expenditure 09246llars for the
reimbursement of air tickets and ground transpiortatfor the
Conference participants. In an email dated 12 Ndexr2007 (annexed
to the first 10S report) to the head of the Amméiirce (copied to the
head of the Cairo office), the complainant set thet basis on which
he was explaining the settlement of the advan@38¢f10 dollars. The
complainant noted that he had received the advlamicthat the actual
expenses “paid by [him] for this event” were 21,@Rlars “as some
participants from Gaza were not able to participatthe Conference
due to Israeli blockage on Gaza borders”. The fib& report noted
that the complainant had submitted a list of 8Gigaants who the
complainant said had received compensation fotiekets, ground
transportation and/or transportation allowance. Tdyort said that,
following IOS’s investigations, it appeared that geople of the 80 on
the complainant’s list of participants did not attethe Conference
and a further eight, who did attend, had not resgkjpayment and eight
of the 14 aforementioned people (though only 13 eeh contacted)
had said receipts of payments purportedly signedhbyn had been
signed by someone else. The first IOS report cateclby saying the
complainant had misrepresented the attendancel@dsttsix purported
participants and fabricated the receipts of trartagion allowance of
those six and eight actual participants. The 108omenended,
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amongst other things, disciplinary proceedingsregjdhe complainant
and further investigation.

On 29 January 2009, the Director of HRM wrote td¢bmplainant.
The letter served two purposes. One was to prawidecomplainant
with the first 10S report which was annexed to kber. The other
was to provide the complainant with four chargesisfconduct (said
to be of such a magnitude as to potentially carstierious misconduct)
and to invite him to respond to the charges angigeocountervailing
evidence within 10 working days of receipt of thgdr. The complainant
responded in writing on 18 February 2009 (the Fafyrvesponse) and
this response was revised in writing on 14 Apri020(the April
response).

The gist of the February response was that the longmt had
been very busy at the Conference. He received 8@&1Q dollars on
the last day. The complainant said in his writtesponse that he tried
to pay all the participants during coffee and lubecbaks and that he
had paid most of the people “per the payment réseipd signatures
in persons”. The complainant was a co-chairmanhef @onference
and the other co-chairman was Dr A. The complairsaid in his
written response that just after the Conferencelscluding session
had ended, he was given a list by Dr A., informiign “that those
people did not get their ground travel allowancasd that they could
not be reached in person. The complainant asked. bow to handle
them and Dr A. proposed (and promised) to passallba&vances to
those people. Of some importance, the complainant wn to say in
his February response that he looked at his kstlyfclearly a list of
Conference participants) and “found that [he] haaidparound
66 persons so far. [He] took [Dr A.’s] list of nasngghe list of unpaid
participants] of around 14 persons and [he] simabcepted his
suggestion in good faith. [He] handed to [Dr A.¢ total allowances
for those persons.” A little later in the Februsegponse the complainant
said “I could not verify if all the 14 enumeratedrficipants really
attended or received their allowances. | only knihat the total
number of people supported by UNESCO who attenigedCbnference
was 80 participants.” It appears that the allegat&bout the complainant
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were made in August 2008 and were made by Dr AhénFebruary
response, the complainant set out the case toliskt#iiat Dr A. had,
by then, grievances about him.

In the February response, the complainant was c@tipaly
certain about the number of participants he had pad the number,
on his account, he had entrusted Dr A. to payh& April response
(characterised by the complainant in the documera eevision of the
February response) this numerical detail was no¢ated. What the
complainant then said was that “[he] tried to pHytte participants
during coffee and lunch breaks; [he] paid mosthef people per the
payment receipts and signatures in persons”. Tmeplzonant also
pointed to the fact that the participant identifiadhe first IOS report
as an attendee who had not received payment, hafirnsed in
writing that he had.

7. In May 2009 the IOS produced a further report @beond
IOS report) that was provided to the complainamt domment on
5 June 2009. The second I0S report was said to peduct of a
follow-up investigation. In its report the 10S ndtehat it had
contacted a further 53 individuals (a total of 6@liuding the 14 in the
first investigation). These enquiries revealed thairther 10 additional
participants had not been paid or not paid in(thit is, the amount in
the receipt) and that they had not signed themseive receipts of
payment submitted by the complainant. The I0S alsed that the
complainant had contacted three participants remgeghem to
“misrepresent the facts and reply in his favout@& inquiry”. The
IOS concluded, in summary, that “more than 30% lbfiralicated
participants den[ied] having attended or being paidpaid in full
and/or having signed the receipts”. The I0S detasleveral subsidiary
matters of fact said to support the propositiont tha complainant had
engaged in fraud.

The complainant responded to the second 10S répostriting
on 7 July 2009. He claimed that the process wasepiarally flawed,
the investigation may potentially have been biaaad challenged
some matters of detail. What the complainant diddoowas come to
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grips with the obvious inconsistency between tHert#e he maintained
in the February response (that the non-payment4oinglividuals

could be attributed to Dr A. and he had paid theaieder) and the
evidence and related findings by the 10S that theeee payment
irregularities in relation to at least 10 participa

8. As noted earlier, the complainant was dismisse& danuary
2010. The letter conveying the Director-Generaésision encapsulated
the complainant’s conduct founding the decisiorsaying “there is a
set of precise and concurring presumptions that marepresented
Conference participants, falsified payment receipt made fraudulent
claims for travel expenses and allowances with ititention to
misappropriate the Organization’s funds”. On 16 rbaby 2010 the
complainant appealed to the Director-General agahes dismissal
decision and requested her to submit his caseetddimt Disciplinary
Committee (JDC). This occurred and on 26 August020fe JDC
met and heard submissions from the complainanti;msel and a
representative of UNESCO. In its report of 7 Octop@l0 the JDC
noted that the complainant’s counsel focused agetpoints. The first
was that the investigation had not been conductexbnformity with
the rules and procedures in force and the “Unif@noridelines for
Investigations”. The second was that the investigatwas not
conducted with total impartiality and, in particylacountervailing
evidence provided by the complainant was not cemedl The third
was that for those reasons, the summary dismisgddidn was illegal
and disproportionate. After this hearing, the J@Qght clarification
from the 10S about a number of matters and, aéeeiving a reply,
the JDC met again on 4 October 2010 and spokeptesentatives of
the 10S.

In its report the JDC noted the agreement of alnbvers of the
JDC on four matters. The first was that the JDC wfathe opinion
that the case had not been fully and properly inyat®ed. This was
based on the fact that the complainant “was nargihe possibility to
be heard during the investigation phase”. The steas that the JDC
considered there was enough concrete evidencehtorDirector-
General to make a decision on the case. Howevesubstance of the
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complainant’s conduct identified by the JDC wag tha complainant
failed to record properly the expenses of the Qemiee he organised
and also that he had contacted Conference panmisipaith the
intention of impeding the 10S investigation. TheCDid not express
a view about whether the complainant had engagé@uil. The third
was that the complainant had been given “sufficipossibility to
provide evidence” in the disciplinary phase but ritring the
investigation phase. The JDC then said that “jghtl of the above” (a
reference to the three matters just summarisedg@ tlvas misconduct
on the part of the complainant that warranted aiglisary measure
but that the measure of summary dismissal was apsptionate. In a
letter dated 30 November 2010, the complainantimfasmed that the
Director-General considered that the complainaxt heen given the
opportunity to fully exercise his right to be heantd respond to the
allegations and that summary dismissal was wardahéing regard
to the evidence in the I0OS reports. The letter kated by saying that
the Director-General decided to confirm the decisad summary
dismissal. The letter noted that there was an ksit@ll practice of
zero tolerance for fraud.

9. On 21 January 2010 the complainant protested agtias
dismissal decision resulting in a letter dated 2ard¥ 2011 indicating
the Director-General had decided to confirm thesiec of summary
dismissal. Thereupon the complainant appealedad\tipeals Board.
As noted earlier, the Appeals Board reported toDhrector-General
on 11 December 2012. In its report, the Appeals@sammarised, in
detail, the arguments of the complainant and thguraents of
UNESCO. lts report concluded with eight brief pagguns containing
observations or conclusions and a final paragrapftaining three
recommendations. All of the eight paragraphs weqaressed at a
high level of generality and none involved any raahlysis of the
arguments that had been advanced by the partieh &ualysis as
there was, was superficial. The first three papaggasaid, in substance,
that the procedures for handling the finances ef@onference were
not particularly robust. The next two paragrapHeatively criticised
the 10S by saying that its investigation was tooitiéd, did not bring
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out the roles of all the players but rather conegetl on the
complainant “who arbitrarily and solely endorsede ttentire
responsibility”. What this means is unclear. In thext three
paragraphs the Appeals Board effectively notedfithdings of the
JDC, without either expressly endorsing them orstjaring them,
that the complainant’s “handling of the Conferem@es improper and
that there was misconduct on his part” and thatethead been
irregularities in the investigation. It also notéw JDC's conclusion
that the complainant’'s misconduct warranted a gis@ry measure but
that the measure of summary dismissal imposed an hias
disproportionate.

In the final paragraph of its report the AppealsaBomade the
following recommendations to the Director-Genegal t

“(i) direct that funds are handled by appropriaténied staff to ensure proper
accountability

(i) request the relevant services to further neegtigate the whole case on a
larger scope, so as to identify gaps and othernwasponsibilities

(i) reconsider the disciplinary sanction imposadthe [complainant] for a
lesser pain for it was disproportionate”.

10. The difficulty with the report of the Appeals Boasdthat it
did not come to grips with the question of whettrenot the complainant
engaged in fraud. It is possible, though the App&ard does not
say so, that its conclusion that the 10S’s invesiign was too narrowly
focused meant that, in the absence of a wider figa®n and the
revelation of more facts, it was inappropriate tpress a view about
whether the complainant engaged in fraud. Howelvénat was the
reason why the Appeals Board did not engage irseudsion about
the complainant’'s conduct and whether it could baracterised as
fraud, then it was inappropriate for it to say thla¢ sanction (of
dismissal) was disproportionate. If, in fact, tlhenplainant had engaged
in fraud then it would be surprising if the sanetaf summary dismissal
was not imposed subject, of course, to whatever magg been, if any,
extenuating circumstances.
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11. In the impugned decision of 4 March 2013, the Doec
General indicated she accepted the first recomntemdbut rejected
the second and third. She expressed the belief that IOS
investigation had been undertaken in compliancé Wit rules and
procedures in force and that the complainant haeh bgiven the
opportunity to fully exercise his right to be heandd respond to the
allegations. She rejected the suggestion that ig@ptinary measure
was disproportionate.

12. In his legal brief, the complainant argues, in dethat
the investigation had been procedurally flawed #mte had been
insufficient proof of the facts ultimately reliechdo dismiss him.
Under the latter general heading, the argumente wesuped under
two subheadings. One was that there had been assiomito
investigate the essential facts and the second thats wrong
conclusions had been drawn from the evidence. dheplainant also
argues that he was subjected to biased and disatomy treatment
and lastly argues that there had been a transgregkthe principle of
proportionality. For reasons that will emerge slyoit is unnecessary
to engage in as detailled an analysis of these pitipws as
undertaken by the complainant in his brief.

13. The complainant’s first argument concerning procadu
issues depends on the scope of the operation rof 3@05.6 of the
UNESCO Administrative Manual. One further matterfatt should
be noted. On 17 August 2008 the Director of UNESCCairo Office
(DIR/CAI) met with three officials from the Palestin Territories
including Dr A. Minutes were kept of the meetindioBe minutes
recorded “recurrent problems” involving the compdait which included
events at the August 2007 Conference which, in, timduded the
complainant “disappear[ing]” without paying manyrgpapants their
ground transportation. The minutes concluded byrding that the
DIR/CAIl expressed his very strong concerns aboet tews the
participants had expressed and that “UNESCO w[oddd]ts best to
investigate those allegations in order to rectifghs problems and to
restore the reputation of UNESCO in general anddR&SCO Cairo
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Office in particular”. The complainant argues th@se minutes had
to be dealt with in a particular way having reganditem 3005.6.
UNESCO argues, correctly, that this Item has ndi@adjpn to this
document. The Item concerns a report from a staffimber's
immediate supervisor to the Director of HRM aboanduct for which
a disciplinary measure may be imposed. The Itemireg the report
to contain a full account of the facts that arewnand should attach
documentary evidence including signed written stetgs by witnesses
and any other document or record relevant to tlegedl misconduct.
The minutes of the 17 August 2008 meeting was ach & document
and, accordingly, Iltem 3005.6 had no applicatibfiollows that Item
3005.7, which deals with what needs to be done vgeh a report is
received by the Director of HRM (including the pbés reference of
the matter to the Director of the I0S by the DioegBeneral),
similarly had no application. If it had, the compknt needed to be
informed and given a copy of the report at an estdge. As UNESCO
points out in its pleas, an investigation by th&Il€an be triggered by
other means and it has a mandate to investigate dlia, fraud.

14. The complainant also alleges violation of the Umio
Guidelines for Investigations which, by operatioh Item 1.6 of
UNESCO’s Administrative Manual, should be followbd the 10S.
Those Guidelines, in substance, require a persanisvthe subject of
an investigation to be given the opportunity ofveesng allegations
that are the subject of the investigation. The @liigs do not
mandate when in the investigation process this Idhoacur, and
confer a measure of discretion to the investigatehgen to do so,
“keeping in mind fairness to the subject, the néedprotect the
integrity of the investigation and the interestsd arules of the
organization” (Article IV, paragraph D1, of the B@uidelines).
There is no obligation to inform a person in adwartat an
investigation will be undertaken (Judgment 2605darn11). No
violation of the Guidelines is established by thenplainant.

15. The complainant’s submissions in relation to prdescend
into great detail. However what they fundamentdhyl to do is
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engage with the fairly simple proposition basedtloa fact that the
complainant in his response in February 2009 tofitse IOS report
stated unambiguously that he had paid around 6fl@edhen Dr A.
showed him a list of about 14 people who needebetgaid. This
statement was made in the context of the first iI§®rt which had
identified 14 people who had either purportedlyrbeaid but who
had not attended the Conference or who had atteraed had
not been paid. So an inference can readily be dridah what the
complainant was really doing in his February resgowas taking
the case against him, as he understood it (invghtid people) and
moulding his response to answer the case. In tbengdelOS report,
this statement appears, at the beginning of therteps one of the
complainant’s claims “[w]hen confronted with” thest 10S report.
This characterisation is entirely reasonable.

As the second I0S report found, there were a futBeparticipants
who had either not been paid or not paid the amstaied on the
receipt. What the complainant did not say in hisponse to the first
IOS report was that either he paid about 56 paditis and Dr A. paid
(or purported to pay) the remaining 24 or thereéhoar that he
simply could not recall how many he paid. Had heegi that
response, real doubts could have arisen aboutulpgality. But the
answer he actually gave was precise and contrarthd¢ofacts as
established by the IOS (at least as to who wagaitt either in full
or in part the amount on the receipt). It was aswaan cast in terms to
exculpate the complainant. However, to the confriang evidence of
a pattern of conduct consistent with guilt.

The complainant advances an argument akin to angare
examination of the receipts and whether writingtoem could be said
to be a “signature”. The complainant then arguekisnbrief that he
had been accused of misappropriating 5,763 doflamsthe pretext
that [he] had forged the list of participants [ar]d their ‘signatures’
on the payment receipts”. This proposition appear$ier in his brief
when the complainant says “it will be shown thadrénis insufficient
evidence establishing my culpability, and that ¢hé& nothing to
prove that | did indeed misappropriate the Orgditmngs funds by

16



Judgment No. 3578

forging the list of participants and their signasiion the receipts for
payment”. But this is not the substance of the casealed by the
evidence. At its most basic, the allegation of drasi founded on the
fact that when acquitting the payment of 21,099adslin an internal
memorandum of 12 November 2007, the complainantigeed, as an
attachment, a list of 80 individuals who he said baen participants
and had been paid sums totalling 21,099 dollars.alde attached
what he described in the memorandum as “[s]ignéginad receipts
with all supporting materials”. With possibly onaadjfication, 13 of
the individuals to whom the first 10S report rethtaid that they had
not signed the relevant receipt. Whether, on damtadnalysis, what
appeared on each receipt (and the receipts fdetheeferred to in the
second 10S report) was a signature does not dethl the more
fundamental question of whether the receipts werboaa fide
reflection of the fact that the recipient had beard at all or paid the
amount referred to in the receipt. They had nohlpeed and necessarily
the receipts were false. The one exception is 8Mmho is one of
the individuals who said he had not received amangportation
allowance but later corrected this. Similarly, teeeipts were false in
relation to 10 individuals who were the subjecttioé second I0S
report. On the complainant’s account in the Felyruasponse he said
he paid most of the people “per the payment reg@ipt signatures in
person” and, in relation to those who were not fgidhim and would
be paid by Dr A. (around 14 persons in this Felyruasponse), he
reached agreement with Dr A. that “their names Lidem openly on
the payment receipt (which is different from fajgilg signatures)”.
Even accepting, in the complainant’s favour, thangés unfolded in
this way and that Dr A. did not pay the 14 for whoaeeipts were
created at the Conference and before payment, heexplanation
about the false receipts for the further 10 pgréinis covered by the
second IOS report. In his pleas, the complainaatlyredoes not
address or answer this case.

Also, the complainant annexed to the February mspan email
from Dr A. dated 20 October 2007 which suggestedetihad been an
agreement with Dr A. to make payments for a nommanber of
participants to meet a commitment to pay the haetatre either the
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participants stayed or the Conference was conductbdth. However
the complainant did not advance this arrangemeanhasplanation of
what happened. In addition, it would probably reritie claims in the
acquittance of 12 November 2007 fraudulent but diffarent basis.

Thus the complainant does not demonstrate, whiehettidence
otherwise shows at the appropriate high standamradf of beyond
reasonable doubt (see Judgments 969, under 16, AiA86r 9, and
2849, under 16), that UNESCO did not have a bagisimmarily
dismissing him. It is true that aspects of the stigation process
might have been approached differently. For exanipk 10S in the
second report does not address the fact that Nori2 of the original
14) effectively withdrew the allegation that he haat received the
transportation allowance. But this should not disttfrom the fact that
the Director-General was entitled to act on thestthsit the complainant
had engaged in fraudulent conduct and should benigied. The
remedy of summary dismissal was not disproportmnahd the
conclusions of the JDB and the Appeals Board tactivgrary are not
the product of reasoned analysis. In any event,Titileunal’'s role
in reviewing the proportionality of a disciplinasanction is limited
(see Judgment 2944, under 50). Also, for this reagavas open to
the Director-General to deal in a fairly cursoryywaith the Appeals
Board's recommendation notwithstanding that, as ¢heplainant
points out, there is a general obligation for aisien maker to explain
why she or he rejected a recommendation of annatexppeal body
(Judgment 2699, under 24, and Judgments 2092, 23@%,and 2355
cited therein).

16. The complainant’s argument that he was subjectduased
and discriminatory treatment has, at its foundattbe failure of the
IOS to investigate Dr A. Perhaps it should haveedsm as the JDC and
the Appeals Board had concluded. However it wastmaluct of the
complainant founded on the terms of his acquittaxfce2 November
2007 of the expenses which was the focus of theih@&stigation and
any failure to broaden the scope of its enquiriessdnot taint its
conclusions in relation to the falsity of that atth Nor would it
justify an award of moral damages as claimed byctmplainant.
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17. In the result, the complaint should be dismissed.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 23 OctoB6d5,
Mr Claude Rouiller, President of the Tribunal, Mu&eppe Barbagallo,
Vice-President, and Mr Michael F. Moore, Judgen diglow, as do |,
Drazen Petrovi, Registrar.

Delivered in public in Geneva on 3 February 2016.

CLAUDE ROUILLER

GIUSEPPEBARBAGALLO

MICHAEL F. MOORE

DRAZEN PETROVIC
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