Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3346

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Messrs W.H.(Ris third),
L. R. (his seventh) and D.M. S. (his second) agdins European
Patent Organisation (EPO) on 26 August 2010, th@'&Reply of 20
December 2010, the complainants’ rejoinder of 7riaty 2011and
the EPQO’s surrejoinder of 16 May 2011,

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and deciaedo hold
oral proceedings, for which none of the partiesdsied,;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainants are permanent employees of th@pgan

Patent Office — the EPQ’s secretariat. At the nigtéime they were

members of the EPO’'s General Advisory Committee QFA
nominated by the Central Staff Committee (CSC).

At its 192nd meeting held from 29 January to 2 babr 2007,
the GAC examined a proposal by the President oOfffiee to amend
the Pension Scheme Regulations. One of the conseesieof the
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proposed amendments was that the staff pensiorrilmatiin rate
would be increased from 8 per cent of basic sata®.1 per cent. On
7 February the GAC issued its opinion on the predomcrease,
which it deemed to be “actuarially justified”. Oré February the
President submitted his proposal to the AdministeaCouncil for
decision. He informed the members of the AdminiateaCouncil in
document CA/64/07, which was also made availablegh® staff
through the Office’s intranet system, that “the GA@[d] given a
unanimous positive opinion on the level of conttibo needed”.

On 19February the CSC issued a paper entitled “Consguitan
the GAC on Pension contributions”, in which the GA@&mbers
nominated by the CSC explained in detail why thag lagreed to
subscribe to the GAC’s unanimous opinion on thepgsal in
qguestion. A few days later, the President of thdic®fissued
Communigué No. 20, dated 22 February 2007, progitbhiiow-up on
various matters including the above-mentioned GAfDsaltation
process. In this connection, he stated that the GAE@mbers
nominated by the CSC had given “a positive opireanthe proposal
to increase pension contributions” and that “[ahnimous positive
opinion [had] therefore [been] achieved”.

By an e-mail of 26 February addressed to the Reasidhe
chairman of the CSC requested that two documentsufbenitted
to the Administrative Council for its 109th meetingmmencing on
6 March. The documents in question, by which th€ G8ught to “set
the record straight”, were a paper entitted “CSGpomse to
CA/64/07" and the paper of 19 February mentionedvab In the
event, these documents were not placed on the agémd the
Council’'s 109th meeting, which took place from @8BtMarch. At that
meeting, the Council approved the President’'s papto raise the
pension contribution rate by decisions CA/D 3/0d &A/D 4/07 of
8 March 2007.

On 13 March the complainants, together with sevettaér GAC
members nominated by the CSC, wrote to the Presafmerting that
the opinion they had expressed in the context®GAC consultation
had been neither positive nor negative and that itiflermation
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provided in Communiqué No. 20 was therefore inairrd hey
requested that the President issue a corrigendur@oramuniqué
No. 20, failing which their letter was to be trehtas an internal
appeal. The President decided not to grant thisestggand the appeal
was therefore referred to the Internal Appeals Ciatem (IAC),
which registered it as appeal No. RI/42/07.

By letters of 3 and 4 May 2007 each complainanedfila
second appeal, challenging his April 2007 payshgofar as it
reflected the increased pension contribution ragsulting from
decisions CA/D 3/07 and CA/D 4/07. They contendbdt tthese
decisions were flawed because the Administrativern€io had been
misinformed with regard to the GAC consultation gass, and they
requested that their pension contributions be redtto their former
level. The complainants also claimed moral damagyes costs. The
President decided not to grant their requests heset appeals were
therefore likewise referred to the IAC, which régied them together
as appeal No. RI/65/07.

The IAC issued its opinion on appeal No. RI/65/07 1& June
2010. A majority of its members recommended thatappeal should
be rejected as unfounded, but that each complaishould be
awarded 250 euros in moral damages on accounteofetiigth of
the proceedings. By letters of 11 August 2010 tbengainants
were informed that the President had decided tdoviolthat
recommendation, and it is that decision that thapugn in their
complaints before the Tribunal. Their earlier apgpeaoncerning
Communiqué No. 20 (appeal No. R1/42/07) had inrtlantime been
dismissed by letters of 7 June 2010.

B. The complainants contend that the President distdite GAC's

opinion on the proposal to raise the pension doution rate by
describing it as “positive”, and that he then preaed the CSC from
clarifying the matter by ensuring that the docursethiat the CSC
wished to submit to the Administrative Council weis placed on the
agenda of the Council's 109th meeting. They assedt this

misrepresentation of the GAC’s opinion not onlysalged the GAC
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consultation process, thus rendering it formallgwid, but also
seriously damaged their reputation in the eyeshef sgtaff. They
emphasise that in describing the proposed incraasgension
contributions as “actuarially justified”, they wergerely indicating
that the assumptions made by the actuaries whordmzmmended
an increase were plausible, not that they fullyeadr with those
assumptions or with the conclusion that an incresas necessary.
In fact, the GAC had recommended that the propdsedkase in
pension contributions should be deferred until dirole as it could be
combined with improvements to the pension schemethie President
chose to ignore this part of the GAC'’s opinion.

The complainants ask the Tribunal to quash deasstoA/D 3/07
and CA/D 4/07, to restore their pension contributiate to 8 per cent
of basic salary with retroactive effect from 1 A@007, to reimburse
any pension contributions paid in excess of th&, revith interest,
to quash the President’s decision not to issue raigemdum to
Communigué No. 20, and to award them moral damage<osts.

C. In its reply the EPO argues that the President thasright
to interpret the GAC’s opinions. Under Article 3B@ the Service
Regulations, the GAC is required to give a “reasooginion” on the
proposals submitted to it. Such opinions may baetipesor negative,
and they may be adopted unanimously or by a mgjdoiit they can
hardly be neutral. They are meant to assist thesidtet by
contributing to the decision-making process, betthre not binding
on the President. Moreover, they must be intergretethe sense of
producing effects, and not in the sense of produoim effect. It was
up to the complainants to make their point of videar in the GAC's
opinion. In this case, they did not express a bfeaegative opinion
and the only aspect of the proposal which the GAt€nided to change
was the timing of the entry into force of the irase in pension
contributions. In these circumstances, the Prebiders entitled to
consider that the GAC had given a positive opirvonhis proposal,
and the complainants’ contention that the GAC cltasan process
was flawed is therefore unfounded.
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The EPO points out that the documents providedhey @SC
were not included on the agenda of the AdministeatCouncil's
109th meeting because they were not submitted mwithe time
frame stipulated in the Council's Rules of Procedudowever, it
emphasises that the documents in question weracinaivailable to
the Council members before that meeting and tha $taff
representatives who attended the meeting were tabbxpress the
views of the CSC on the proposal at issue.

D. In their rejoinder, the complainants reiterate th@eas. They
observe that an opinion by the GAC that is neithgdlicitly positive
nor explicitly negative can nevertheless be wedsomed, as required
by Article 38 of the Service Regulations, and hesudestantiated.

E. Inits surrejoinder the EPO maintains its posiiioits entirety.
CONSIDERATIONS

1. These three complaints raise the same issuestadfiddaw
and seek the same redress. It is therefore appteptiat they be
joined to form the subject of a single judgment.

2. The complainants were Staff Committee Represemstiv
on the EPO’s General Advisory Committee (GAC). émuary 2007,
the GAC considered the President’s proposal to dntea Pension
Scheme Regulations that would, among other thingsult in an
increase to staff pension contributions. On 7 Fatyuthe GAC
issued its opinion on the proposal to amend theuRé&gns.

3. Subsequently, on 16 February, the President issaed
document addressed to the Administrative Coundit tvas also
made available online for staff members in whichexglained the
revisions he had made to his proposal to amendPémsion Scheme
Regulations and noted the GAC's positive opiniomisTwill be
discussed in more detail below.
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4. On 19 February, the Central Staff Committee (CSC)
circulated a paper it had authored entitled “Camsioin in the
GAC on Pension contributions”. On 22 February, theesident
issued Communiqué No. 20 in which he notes thgh “fontrast
to their previous stance, the members appointeth&yCentral Staff
Committee gave a positive opinion on the propasai¢rease pension
contributions. A unanimous positive opinion wasrdlfiere achieved.”
At this juncture, it is convenient to note thatnmd-March, the GAC
members appointed by the CSC asked the Presidemsste a
corrigendum to Communiqué No. 20. The Presidentusexf the
request.

5. On 26 February, the CSC Chairperson forwarded its

19 February paper and its response to the 16 Fgldoaument to the
President. The CSC asked to have the documentsitsedbrio the
Administrative Council. The Chairperson acknowleatigihat the
submission was late but he explained that the C&Comly recently
become aware of the content of the 16 Februaryrdenti The CSC'’s
submission was struck from the provisional agends the
109th meeting of the Administrative Council becatiseas submitted
less than eight days prior to the start of the mmgetHowever, the
CSC'’s submissions were circulated to the Counciinbers for their
information.

6. Although the CSC’s submissions were not includedhan
final agenda, in the context of the Administrativeuncil’s discussion
of the proposed amendments to the Pension Schergalafens,
the staff representatives in attendance were garemmpportunity to
address the proposed amendments and reference ade tm the
CSC'’s written submissions.

7. The Administrative Council approved the amendmemntbe
Pension Scheme Regulations at its 109th meeting.

8. The complainants, in their personal capacities|lemged
the Council’'s decision to increase pension contitims, as reflected
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in their payslips. On 11 August 2010, the Presidemtiorsed the
majority recommendation of the Internal Appeals @uttee (IAC)

and rejected their appeal. According to the complérms, this is
the impugned decision, though the relief sougltiiscted to earlier
decisions, namely CA/D 3/07 and CA/D 4/07 of 8 MaR007.

9. The complainants, in their capacities as staffespntatives
on the GAC, also launched an internal appeal ahgilhg the
President’'s Communiqué No. 20 in which he infornseaff that the
GAC members appointed by the CSC had given a ‘igesipinion”
on his proposal. On 7 June, the President accapeethC majority
opinion and rejected the appeal.

10. Although it is not indicated in the complaint forriigat the
7 June decision is also impugned, in their brie, complainants state
that their complaints also concern “a closely eslatiecision of the
President [...] regarding Communiqué 20" and thatythee “also
directed to this related, final decision”.

11. Without commenting on the procedural irregularifytiois
approach, it is substantively wrong. Having brougiir internal
appeal against Communiqué No. 20 in their staffresgntative
capacities, the complainants are now attemptingpoeal from the
President’s final decision in their personal capesias staff members.
As the legal analysis of receivability, merit ananthges associated
with a claim are inextricably linked to standingnplainants cannot
adopt a different position on standing from the onigally taken on
the internal appeal. Accordingly, the complainamtisallenge to the
7 June decision will not be considered.

12. The complainants contend that the Administrativeii’s
decision to increase the pension contributions rbesstet aside for
two reasons. First, they claim that the GAC comgidh was
fundamentally flawed. The President misrepresertesel GAC's
opinion regarding the proposed increase in pensaniributions to
the Council, thereby influencing its decision. Atist point, it is
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observed that, although the alleged errors areddam terms of a
flawed GAC consultation, the complainants do natteod that the
consultation process itself was procedurally flaw&ather, their
argument is grounded on the alleged misrepresentatiade to the
Council.

13. The complainants’ allegation of misrepresentatios
rejected. The communication complained of is in Pesident’s
16 February 2007 document addressed to the Admdtiist Council.
In it he states that “unlike in the first consuttat the GAC has given
[a] unanimous positive opinion on the level of cimttion needed”.

14. Although the complainants broadly frame the issgeaa
misrepresentation of the GAC’s opinion, for thepmse of advancing
their position, they conflate the opinion they cilato have had as
Staff Committee representatives on the GAC andGA€ opinion.
For example, the complainants state that they ¢oateally did not
give a positive opinion on the proposal to raisesgen contributions”.
The complainants add that “the President went ayoirf labelling
[the complainants’] opinion on the rise in pensmmtribution rates
as positive ...". This position ignores the fact thia@ GAC opinion
was unanimous and the President’'s 16 February vdigans were
confined to the GAC’s opinion.

15. As to the content of the 16 February communicatibtwe,
President reported on a renewed consultation ghGAC and its
unanimous positive opinion specifically in relatitm the “level of
contribution needed”. In relation to the level b&tcontribution, the
GAC opinion states that the members were satishat“an increase
of the pension contribution as proposed is actliarjastified”. On
the specific question of the level of the contribnf the complainants
could have but did not give a minority opinionidtclear that on the
issue of the level of the contribution the GAC oepinwas unanimous.

16. Further, given the complexity and the amount oftiversy
that always surrounds any proposed increase ingrensntributions,
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agreement on the level of contribution is, by atgndard, positive
and it was reasonably open to the President teacteaize it as such.
While it is true that the GAC opinion includes amidaional
observation on the part of the GAC members nhomihbtethe CSC,
this was in relation to the timing of the implemegidn of any increase
in the amount of the contribution and had no beaadn the level of
the contribution on which the President reporteslw&ll, the opinion
stated that the GAC members nominated by the CSthasized that
the proposal was an opportunity to lay to restgaiicant source of
conflict in the Office.

17. In their second argument, the complainants claiat thy
delaying the submission of the CSC'’s paper disputite President’s
16 February report and explaining its position rdgey the GAC
consultation, the President ensured that no caorecof his
interpretation of the GAC opinion was given to thdministrative
Council. This argument is also rejected. As the IAgjority opinion
found, there is no evidentiary support for the digse that the
President deliberately delayed submitting the C®Cuthent in an
effort to cover up his alleged misinterpretatiory.i& own admission,
the submission to the President was made on thddggor inclusion
on the agenda.

18. More importantly, under the guise of correcting the
President’s interpretation of the GAC opinion, tB&C tried to
advance a position that, according to the GAC’snimaus opinion,
had not been taken. The CSC was given that opptytdaring the
discussion at the Administrative Council’s meeting.

19. The Tribunal concludes that the complaints are auith
merit and will be dismissed.

DECISION

For the above reasons,
The complaints are dismissed.
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In witness of this judgment, adopted on 9 May 2014
Mr Giuseppe Barbagallo, President of the Tribuhdg, Dolores M.
Hansen, Judge, and Mr Michael F. Moore, Judge, ls&ghow, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 9 July 2014.

GIUSEPPEBARBAGALLO
DOLORESM. HANSEN
MICHAEL F. MOORE

DRAZEN PETROVIC
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