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115th Session Judgment No. 3225

THE ADMINISTRATIVE TRIBUNAL,

Considering the fourth complaint filed by Mrs S. Bgainst
the World Intellectual Property Organization (WIP@) 19 February
2011 and corrected on 30 March;

Considering the letter of 3 June 2011 in which @rganization
requested a stay of proceedings on the groundshhatomplainant
had also filed an internal appeal, which was p#ihding, against the
decision impugned in the complaint, the complailsaobmments on
this request, which she submitted on 21 June amdRigistrar's
e-mails to the parties of 28 July informing themattthe President of
the Tribunal had decided to stay the proceedindsrédhe Tribunal
pending the outcome of the internal appeal prooegsdi

Considering WIPO's reply of 25 November 2011, the
complainant’s rejoinder of 2 March 2012 and the abigation’s
surrejoinder of 13 June 2012;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal and Article 6 of its Rules;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:
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A. Information regarding the complainant’s career dP@ may be
found in Judgments 3185, 3186 and 3187, delivenecher first,
second and third complaints respectively. It shdaddecalled that, at
the material time, the complainant, who had beeruited on a short-
term contract which was renewed several times, aajtade G4 post
in the Processing Service of the Patent Cooperafi@aty (PCT)
Operations Division. On 17 August 2010 she wrotdh® Director
General to protest against her status as a shortémployee, which
she regarded as unlawful because “the intention plasly not to
employ her for short-term service”. She asked #fidter contracts, at
least from the second one, should be converted fixed-term
contracts. As she did not receive a reply, on 2k she asked for
a review of the implied rejection of her requesh €6 November
2010 the acting Director of the Human Resources dgament
Department explained that the fact that her cohtrad been renewed
on numerous occasions could mar selead to a conversion of her
appointment.

On 21 January 2011 the complainant referred théemsd the
Appeal Board. On 18 February the Board's Chairmdorined her
that paragraph (b)(2) of the introduction to thaffSiRegulations
and Staff Rules excluded staff “engaged for shenatservice, that is
for periods of less than one year”, from the scopé&ose texts. He
suggested that she should file a complaint with Thiunal in
order to protect her rights in the event that trear found that it
had no jurisdiction to examine her appeal. On 1Brk&y 2011 the
complainant filed her complaint impugning the dixis of
25 November 2010.

The Appeal Board issued its conclusions on 9 Au@@sdtl. It
considered that the appeal was time-barred andmeemded that
it be dismissed. By a letter of 10 October 2011 Etwector of the
Human Resources Management Department advisedthplainant
that the Director General had adopted that recordatém.

B. The complainant submits that, since she has allaid short-
term contracts, under the Tribunal's case law shg ahallenge “the
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classification of her entire employment relatiopshvith WIPO. She
adds that the last contract she signed beforefiier complaint forms
part of that complaint.

On the merits, the complainant relies on the iniobidn to the
Staff Regulations and Staff Rules in order to arghet the
Organization may not recruit personnel on shortitepntracts for a
period of more than one year, “let alone contintialMoreover, she
contends that the breaks between some of her ctsineere artificial
and did not meet any need of the service. Shedirifem this that her
service was unbroken and that she must be deeméadvie been
appointed for a fixed period of time.

She also argues that the Director General committedrror of
law in that he gave her short-term contracts inaabitrary and
unjustified manner, whereas he should have awartded such
contracts only if the needs of the service hadiredut, which was
not the case here. In her view, the misuse of gbam contracts is
contrary to the principle of equal treatment.

She submits that the fact that she was kept in xdreraely
precarious and uncertain situation for a long tiomelermined her
dignity and harmed her legitimate interests.

The complainant's main claim is that the impugneztision
should be set aside and her short-term contractwvected into
fixed-term contracts. She also asks the Tribunabrider WIPO to
reconstruct her career and to draw all the legahsequences
therefrom, in particular by giving her a G5 gradle.addition, she
claims compensation for material injury equivalenthe salary which
she would have received if she had worked througlioe breaks
between some of her contracts, plus interest ateaaf 8 per cent per
annum. She also claims 10,000 euros per annunosApril 1999 in
compensation for the moral injury she has suffered.

Subsidiarily, should the Tribunal not order the wension of her
contracts, she asks it to set aside the impugnedide and to order
WIPO to give her a G5 grade and to apply the Refjulations and
Staff Rules to her “by analogy”. To compensate tfoe “obvious”
material injury which she considers she has sufferging to the fact
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that her terms of employment were less favourdida tthey would
have been had those texts applied to her, she sexue sum
equivalent to the difference between the salary sloeld have
received had she been appointed for a fixed terntlaat which she
actually received. She also requests compensatiomdral injury in
the amount of 10,000 euros per annum as from APSED.

At all events she claims 12,000 euros in costs. talkes the
Director General with not establishing a “compredile, intelligible”
regulatory framework laying down the terms of ergpient of
employees recruited for short-term service and sbquests
compensation of 30,000 euros for injury to her tygriLastly, she asks
the Tribunal to rule that, should these various sum subject to
national taxation, she would be entitled to a rdfufi the tax paid
from WIPO.

C. In its reply WIPO raises several objections to taeeivability
of the complaint. First, it contends that paragrgph(2) of the
introduction to the Staff Regulations and Staff dulexplicitly
excludes staff “engaged for short-term servicet ihdor periods of
less than one year”, from the scope of those t&its. complainant,
who has always held contracts of less than one Yedongs to this
category of short-term employees. As she has rieagrthe status of
an official within the meaning of Article I, pareaph 5, of the Statute
of the Tribunal, the latter has no competence tr er complaint.
In addition, the Organization maintains that thebiinal lacks
competence because the complaint does not conoerobservance
of the terms of the complainant’s contracts, butsciato question
WIPQO's policy regarding short-term employees. Ihgiders that the
ninety-day time limit for filing a complaint withheé Tribunal ran as
from the date on which the complainant was notitiédher contract
for the period from 15 February to 31 December 2@k@ that the
complaint, which was lodged “more than one yearlatis therefore
time-barred. The Organization also states that thenplainant
breached Article 6, paragraph 1, of the Rules effthibunal, because
she did not file her submissions at the same timestee lodged
her complaint. In its opinion, the fact that shel diot correct her
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complaint until 30 March 2011 constitutes unacdeletabuse of the
time limit stipulated in Article VII, paragraph 2f the Statute of the
Tribunal. Lastly, WIPO informs the Tribunal thatetltomplainant’s
grade has been G5 since 1 June 2011. Her requbstdwarded this
grade is therefore “redundant”.

On the merits, the Organization points out that ¢hmplainant
freely accepted and signed all the short-term egtdrwhich she was
offered, which in fact contained her terms of ergpient. Precedent
has it that the Tribunal does not have the poweanbend valid and
enforceable contracts or to remake the bargain lwlie parties
themselves have decided to accept. In addition W&mphasises that
the Staff Regulations and Staff Rules authorisg® itonclude short-
term contracts without any restriction on their fnem or total
duration.

D. In her rejoinder the complainant observes thatushgdnent 3090
the Tribunal recalled that it had competence toe ran any
employment relationship arising between an orgéoisand its staff,
whether under the terms of a contract or underf &afjulations. In
that judgment the Tribunal further considered iNVdPO had misused
the rules governing short-term contracts by givihg complainant
a succession of short-term contracts for more tewren years. In
her opinion, there is therefore no need for anyhiir discussion on
the Tribunal’'s competence, or on the abusive ardwfal nature of
her short-term contracts.

Citing the case law, she asserts that filing a samncomplaint
and then correcting it within a period of thirtyyda which may be
extended, is consistent with the Statute of théurral and with the
right to due process.

E. In its surrejoinder the Organization maintains fitgsition. It

contends that, insofar as the complaint seeksdtiagsification of its
working relationship with the complainant, it hascbme moot,
because she was appointed for a fixed term to aistast Examiner
post with effect from 1 June 2012.
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CONSIDERATIONS

1. The complainant entered the service of WIPO in 1869
grade G2. She was recruited on a short-term cdntedich was
renewed several times. She was subsequently prdnmtgrade G3,
then to grade GA4.

On 17 August 2010 she sent the Director Generadjaast for the
retroactive conversion of her contracts into fixedn contracts as
from the date of her first contract or, at all egerof her second
contract. She argued in substance that, in the nabs®f any
provisions governing the terms of employment of rsberm
employees, she had found herself in a precaridustgin and she
claimed compensation for moral injury. As she ttlok view that the
short periods of inactivity between her various tcacts were
“unjustified and injurious”, she requested finah@ampensation on
those grounds.

2. Her request having been rejected by a decision
25 November 2010, the complainant challenged tkatstbn before
the Appeal Board on 21 January 2011 and then inguighbefore
the Tribunal on 19 February 2011. On 25 March tlkgdl Counsel
of WIPO, acting on behalf of the Director Genenalprmed her that,
as a short-term employee, she did not have the tgleontest the
decision before either of those bodies. In his igpinthe only means
of appeal available to her were the Rebuttal Pavtgkh is competent
to examine performance appraisals, and the Joirgv&ice Panel,
which is competent to deal with cases of harassment

On 4 February 2011, i.e. before filing her complaithe
complainant signed another short-term contract wiskbe asked to
have converted a few days later.

3. The complainant principally asks the Tribunal td aside
the impugned decision, to “convert [her] employmeantracts”, to
order WIPO to reconstruct her career and to drawtted legal
consequences therefrom, in particular by awardeggnade G5 and
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paying her salary and “ancillary benefits” withdrgst, and to grant
her compensation for the material and moral inghlg had suffered.
She also requests compensation for the “injury eduby legal

uncertainty” and an award of costs. Lastly, shesdhkk Tribunal to

find that, should the sums awarded be subject tiomal taxation, she
would be entitled to a refund of the tax paid fréfiPO. However, in

the absence of any present cause of action, ttex llaim must be
dismissed.

4. On 16 May 2011, i.e. after the complaint was fil¢ide
Director General informed the complainant that dvexde, like that of
some 50 other short-term employees, had been rediand brought
into line with that of staff members performing igstsimilar to hers
and that she would therefore be placed in gradea&s&§om 1 June
2011.

She took part in a competition at the end of whitte was
appointed to an Assistant Examiner post with adfitesm contract
from 1 June 2012 to 31 May 2013, thus acquiringstia¢us of a staff
member.

It must therefore be noted that, insofar as it seabk award of
a G5 grade, the complaint has become moot as faheagperiod
beginning on 1 June 2011 is concerned. The samiéegspps from
1 June 2012, to the complainant’s request for guotassification of
her employment relationship. It is, however, stilkcessary to
determine whether the measures taken should net heen adopted
earlier and, if so, whether the failure to do s lmused the
complainant any injury warranting redress.

5. As a short-term employee of WIPO, the complainant
undeniably has the right to impugn before the Tnduhe decision
at issue, which concerns the lawfulness of the eympént contracts
underpinning her employment relationship at theetiwhen she filed
her complaint. Judgment 3185 already recognised tight in
pursuance of the recent case law cited in congdidara of that
judgment.
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The complaint form was filed within the time limgpecified in
Article VII, paragraph 2, of the Statute of thebitmal, albeit without
the brief and supporting evidence which, accordiogArticle 6,
paragraph 1(b) and (c) of the Rules of the Tribured to be
appended to it. Contrary to WIPO’s submissions tldes not signify
that the complaint was submitted out of time, sipaegraph 2 of the
above-mentioned article affords the complainant plssibility of
correcting a complaint that does not meet the requénts of the
Rules. In the instant case, the complaint was ctedeon 30 March
2011, within the time limit set by the Registrartiog Tribunal.

6. In accordance with Article Il, paragraph 5, of $&tute, the
Tribunal is competent to hear complaints allegiran-nbservance,
in substance or in form, of the terms of appointmeh officials
and of the provisions of the Staff Regulations leé international
organisations which have recognised its jurisdrctib is well settled
that, on the contrary, the Tribunal is not competather to review an
international organisation’s general policy on fstaf particular the
choice between various contractual arrangemergsaffrrules for the
recruitment of personnel, or to make recommendat@nthat subject
(see Judgment 2061, under 5).

7. In a similar case involving WIPO, an enlarged paogl
judges found that a long succession of short-tesniracts had given
rise to a legal relationship between the complainand the
Organization which was equivalent to that on whieimanent staff
members may rely and that, in considering that tioeplaint
belonged to the category of short-term employdes defendant had
failed to recognise the real nature of its legdtrenship with her.
The Tribunal held that, in so doing, the Organathad committed
an error of law and had misused the rules goverrshgrt-term
contracts. The Tribunal has no reason to depant trat precedent in
this case. (See Judgment 3090, under 7.)

8. In the instant case, the complainant was giventgbon
contracts, without any significant break, for aipérof 13 years. The
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impugned decision must therefore be set aside lmddamplainant’s

employment relationship must be reclassified ahd had received a
fixed-term contract as from the date on which herosd contract

took effect, i.e. 14 May 1999.

9. Although, during those 13 years, the complainagulaly
obtained promotion and at the end of that period gigen a fixed-
term contract, she nonetheless suffered materatyinthe amount
of which must be determined. It will be incumbenpon the
Organization to pay the complainant any additiosalary and the
financial benefits of all kinds to which she wodldve been entitled
had she received a fixed-term appointment as fréridy 1999. Any
sums due shall bear interest at the rate of 5 g@er mer annum from
their due dates until their date of payment.

10. By keeping the complainant in a precarious situafar no
valid reason, WIPO caused her moral injury whichstrae redressed
by granting her compensation in the amount of 3@00s.

11. As she partly succeeds, the complainant is entttbecosts
which the Tribunal sets at 3,000 euros.

DECISION

For the above reasons,
1. The impugned decision is set aside.

2. WIPO shall examine the complainant's rights as datiid
under 9, above.

3. It shall pay the complainant compensation in theowmh of
3,000 euros for moral injury.

4. It shall also pay her 3,000 euros in costs.

5. All other claims are dismissed.
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In witness of this judgment, adopted on 2 May 2(MIB,Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jeadgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €prRegistrar.

Delivered in public in Geneva on 4 July 2013.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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