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112th Session Judgment No. 3101

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms R. A.B. agdirthe
International Labour Organization (ILO) on 17 Augu&009, the
Organization’s reply of 7 January 2010, the conmalat’s rejoinder of
12 March and the ILO’s surrejoinder dated 13 Mag@0

Considering Articles Il, paragraph 1, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a Spanish national born in 196%tered
the service of the International Labour Office, thecretariat of
the ILO, in January 1997 as a proofreader, at gRde in the
Proofreading/Quality Control Unit of the Relationsleetings and
Document Services Department. She was given an irgppnt
without limit of time as of 1 January 2004.

On 5 February 2008 the Office published a vacarmutice for the
position of Editor (Documenuality Assurance Officer) at grade P.3
in the Official Documents Branch. The complainampleed on
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2 March and was one of the three candidates whe slortlisted. On
14 April she took part in a technical evaluatioteimiew conducted by
a four-member selection board which included tlspoasible chief, in
other words the Chief of the Branch. On 7 July 2608 was informed
that she had not been selected for the post in tiqnesOn
7 August, at her request, she met with the resplanshief in order to
obtain feedback on the technical evaluation. Aftes interview she
asked him to send her a written response. In aaibah20 August he
informed her of the weak points in her evaluatiom 19 September
2008 she submitted a grievance to the Joint Adyigmpeals Board in
which she sought the cancellation of the competitirocedure
and ensuing appointment. In its report of 6 Mar€l9® the Board
concluded that the technical evaluation had nonbeenducted in
an “objective, transparent and impartial mannerd athat the
complainant’s candidature had not been considareddod faith and
in keeping with the basic rules of fair and opemmpetition”. It
recommended that the Director-General should cahealesults of the
competition and arrange for a new technical evaloatof the
candidates. By a letter of 6 May 2009 the Execubwector of the
Management and Administration Sector informed th@mgainant that
the Director-General had decided to accept thismeeendation. That
is the impugned decision.

A new technical evaluation was held on 4 July 2@0@ the
external candidate who had been selected followhng disputed
procedure was again successful.

B. The complainant submits that the impugned decigamlawful
in that it did no more than cancel the technicaleation, whereas the
flaws noted by the Board should have led to thecelation of the
whole competition procedure and the referral ofdghedidatures back
to the Human Resources Development Department. wbidd have
made it possible to draw up a new shortlist of ¢daiteés meeting the
conditions set out in the vacancy notice and tddagay recurrence of
the same irregularities.

She complains that the Chief of the Official DocutseBranch
was not neutral during the technical evaluatioerwview on 14 April
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2008, where she felt “belittled and humiliated” chese he favoured
the successful candidate for personal reasongrloginion, irrelevant
questions were put to her in the course of thieriméw in order to
influence unduly the selection board.

The complainant adds that holding a competitionttier disputed
post was merely a trick “to justify employing thecsessful candidate
on the Organization’s regular budget”. She ass#rtd this post
was created as soon as the Chief of the Officiadubwents Branch
took office, that the successful candidate doeshage the minimum
qualifications required for a grade P.3 editor'stpand that she does
not in fact perform the duties of the post, buteistrusted with
secretarial tasks by the Chief.

Lastly, the complainant considers that the selactlmard
which conducted the technical evaluation overlookethe essential
facts and drew clearly mistaken conclusions frora #@vidence in
considering that she had not demonstrated partieditorial skills.

She asks the Tribunal to cancel the impugned aeciss well as
the disputed competition and ensuing appointmehé &so claims
compensation for material and moral injury and €ost

C. In its reply the Organization argues that the caimpl is

irreceivable because the three pleas entered bydhwlainant are
irreceivable. As far as the first is concerned,csirthe impugned
decision cancelled the technical evaluation inewheld on 14 April
2008 the arguments relating to it have now becometnThe second,
namely that the successful candidate does not wasrlkan editor,
concerns facts subsequent to the impugned deci8mtior the third

plea, that the successful candidate does not pEogbes requisite
qualifications, this is a new plea which the Johutvisory Appeals
Board has not had an opportunity to examine. Iis tt@ispect the
complainant has not therefore exhausted internahsief redress.
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On the merits, the Organization submits that pactiacellation of
the competition procedure is consistent with thibdmal's case law
and that the decision to resume the recruitmentguhare as from the
point at which it became flawed, i.e. as from thehhical evaluation in
this case, is perfectly lawful. It states that tbemplainant has
not supplied any proof of the successful candidasdfeged lack of
qualifications and that the allegations regarding tluties which the
latter actually performs are groundless.

D. In her rejoinder the complainant submits that hemglaint is
receivable, since it seeks the cancellation of winele competition
procedure and not merely the technical evaluati®elying on the
Tribunal’'s case law, she says that while new claans certainly
irreceivable, new pleas may be entered at any timker opinion, the
fact that the Joint Advisory Appeals Board foundttthe successful
candidate does not possess the required qualifitatfor the post
makes it all the more necessary to cancel the wiroleedure.

On the merits, the complainant submits that, desfiie fact
that the Board had established that numerous iadtes had
been committed “throughout the procedure”, becafsthe clumsy
wording of its report, the Director-General merelglered that a new
technical evaluation be conducted, whereas in pean he ought to
have cancelled the competition. She also contdmaisthie wording of
the vacancy notice for the post illustrates thes lslhown by the chief
responsible, since he added duties which did naicim#éhose of
an editor in order to give an advantage to theesgfal candidate. She
maintains that, in breach of Annex| to the StafégRlations,
the successful candidate did not undergo the cwmuopulstage of
evaluation by the Assessment Centre before beingeth to the
technical evaluation interview.

E. In its surrejoinder the Organization maintains ftssition. It
raises a new objection to receivability, arguingttthe complainant
has not exhausted the internal means of redres$s redipect to her
arguments concerning the alleged misinterpretatidnthe Joint
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Advisory Appeals Board’'s recommendation and thedsawvording of
the vacancy notice.

The defendant contends that the successful caeddidtpossess
the required professional qualifications and exgee and that the
vacancy notice was not biased in any way. In keppiith Annex | to
the Staff Regulations, it was drawn up by the clo&fthe branch
concerned and then submitted for an opinion toHbman Resources
Development Department and then the Staff Union.

According to the Organization, the fact that theccassful
candidate underwent the technical evaluation befompleting the
evaluation by the Assessment Centre had no infei@mcthe fairness
of the recruitment process.

Lastly, it produces the comments of the candidatecsed at the
end of the competition procedure.

CONSIDERATIONS

1. On 2 March 2008 the complainant, who was workingaas
proofreader at grade P.2, applied for a post oftdEdiDocument
Quality Assurance Officer) at grade P.3, which heeén advertised
in a vacancy notice inviting applications from imt&l and external
candidates. She was shortlisted and participateda itechnical
evaluation interview on 14 April.

On 7 July 2008 the Administration informed her thla¢ had been
unsuccessful, since the selection board had recockde the
appointment of an external candidate.

2. On 28 July the complainant requested an intervieth the
responsible chief for the job concerned in ordeotitain feedback on
the technical evaluation, in accordance with paxplgrl3 of Annex |
to the Staff Regulations. This interview took place 7 August.
Pursuant to paragraph 14 of the same Annex, she rguested a
written response from the responsible chief. Onsdiae date, i.e. on
20 August, the latter confirmed in writing the infeation which he
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had given to the complainant regarding the reasdns she had not
been selected.

3. On 19 September 2008 the complainant submitted a
grievance to the Joint Advisory Appeals Board sagkithe
cancellation of the competition procedure and ergsappointment.

4. Inits report of 6 March 2009 the Board considéettbat the
technical assessment [had] not [been] conductedninobjective,
transparent and impartial manner and that the caimgoht's
candidature [had] not [been] considered in goothfand in keeping
with the basic rules of fair and open competitiont'. therefore
recommended that the Director-General should “datiee result of
the competition, while shielding the successfuldidate from any
injury, and should arrange for a new technical eatdn of the
candidates”.

By a letter of 6 May 2009 the complainant was infed that
the Director-General accepted this recommendatimh that a new
technical evaluation would be organised in due s®uiThat is the
decision impugned before the Tribunal.

5. The complainant asks the Tribunal to set asidedégsion,
to cancel the whole competition procedure, to clatiee appointment
resulting from this procedure, to award compengdto the moral and
material injury which she has suffered and to ortier defendant to
pay costs.

She submits in substance that the whole procechoeald have
been cancelled, not just the technical evaluatibat the creation
of the post was a sham and that the Director-Géné&eted
unlawfully” by agreeing to follow the Joint AdvispAppeals Board's
recommendation.

6. At the Tribunal's request, the defendant forwardibe
complaint to the candidate who was appointed agsaltr of the
competition in order to obtain her comments. Theyspn stated
inter alia that she took part in this competitionail honesty, that the
selection board chose her as the best qualifiedidare for the post
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and that her appointment has been “validated” lByS3taff Union and
the Director-General.

7. The defendant argues that the complaint shoulddmigted,
firstly because it is irreceivable for failure tehaust internal means of
redress and, secondly, because it is groundless.

8. The Organization states that the complaint reststhoee
main pleas and it submits that the first, relatiogthe technical
evaluation interview of 14 April 2008, is irrecebla because it has
manifestly become moot. Indeed, this interview basn cancelled, as
the Director-General arranged for a new technicgdessment of
the candidates. The complainant therefore no loiger any cause
of action in this connection and her claims basedher arguments
concerning this interview should therefore be dekimeceivable.

The defendant holds that the second plea, thatctmidate
appointed after the second technical evaluatiors adue perform the
duties of an editor, should not be accepted by Thbunal, as it
concerns facts subsequent to the impugned decision.

The Organization also challenges the receivabilitshe third plea
on the grounds that internal means of redress hatvbeen exhausted.
In its opinion, the complainant is now basing hemplaint on the fact
that the successful candidate did not possessudidications required
in the vacancy notice. This being so, the causactbdn on which her
complaint is based is different from that underpignher internal
appeal and the Organization has therefore not hadpgortunity to
address this ground of appeal.

9. The Tribunal considers that the first two objectioto
receivability put forward by the Organization mumst rejected. The
complainant’s submissions to which the defendafgatb are merely
arguments in support of her main claim that the levremmpetition
should be cancelled. If necessary they will be #ised, if they prove
to be related to facts subsequent to the impugeersidn.
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The objection to receivability based on a failwexhaust internal
means of redress will likewise be rejected becaueairary to the
Organization’s submissions, the cause of actionoidifferent from
that examined during the internal appeal procedlméeed, before
both the Joint Advisory Appeals Board and the Tmdly the
complainant, challenging the lawfulness of the cetitipn procedure,
sought the cancellation of the procedure and offfgintment of the
successful candidate and compensation for theyirgioe has suffered.
The cause of action is therefore the same as thd¢rpinning the
grievance examined by the Board.

10. According to the Tribunal’'s case law, persons wpplyafor
a post to be filled by some process of selecti@nemtitled to have
their application considered in good faith and @éeing with the basic
rules of fair and open competition. That is a rigtdt every applicant
must enjoy, whatever their hopes of success magdm for example,
Judgment 3032, under 20fine).

11. In the instant case the Tribunal notes that inpiteeeedings
before the Joint Advisory Appeals Board the comnmaat contended
that, by inviting the successful candidate to ugdertechnical
evaluation prior to completing the Assessment @emirocess, the
Office breached paragraph 11 of Annex | to thefSRafulations, but
that the Board, although it pointed out that thaleation by the
Assessment Centre should precede technical evatyatonsidered
that this flaw had not influenced the outcome @& dompetition and
that it did not justify its cancellation.

In her rejoinder the complainant reiterated theaptbat the
defendant had not complied with the provisions eonmiog the
compulsory evaluation by the Assessment Centrer poictechnical
evaluation.

12. Paragraph 11 of Annex | to the Staff Regulatiorsise

“The responsible chief will undertake and ensugendus technical
evaluation of all candidates who have successfudgmpleted the
Assessment Centre’s process, and will prepareatrép
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In addition, the Collective Agreement on a Proceddor
Recruitment and Selection between the Internatidiaddour Office
and the Staff Union reads in relevant part:

“Articlel
Definitions
(-]
1.1  The expression ‘assessment centre’ means @peéndent body of

assessors, reaching decisions by consensus onothpetence of
individuals to work at particular levels in the @rgzation.

1.6 The expression ‘technical evaluation’ means appraisal of
technical skills and professional expertise and edrpce of
successfully assessed candidates to a given vacancy

Article4
Competition process

4.1 The selection process is composed of two phdsesassessment
centre and the technical evaluation.

4.3 External candidates short-listed by the respénsChief in
agreement with [the Human Resources Developmentiirapnt]
will be invited to participate in the Assessmenhte.

Article5
Technical evaluation

5.1 All candidates who have been successfully assesshall be
technically evaluated. It is the responsibility tie Chief to
undertake and assure a rigorous technical assessiheandidates
according to guidelines that shall be agreed by Wtmon and
the Office. The Parties agree to elaborate thesdeljues by
31" December 2000 and, in any case, before this Ageaem
becomes operational.

[.]"

13. In Judgment 3032, under 20, the Tribunal alreadwydothat
these provisions read together showed that thew@e éhronological
order in the competition process and that an eatecandidate
must successfully complete the first stage, thatvialuation by the
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Assessment Centre, before he or she can participatiee second,
namely the technical evaluation.

The defendant submits that the order in which techrvaluation
and evaluation by the Assessment Centre occurdnagloence on the
fairness of the recruitment process and that “is tase, as all the
shortlisted candidates had to undergo examination
by the Assessment Centre, it was immaterial whethercandidate
in question underwent this examination before derathe technical
evaluation”.

14. The Tribunal will not accept the defendant’s argontamn this
point. It considers that all candidates must beatée equally. In
particular, the eligibility of external candidatés appointment to a
post at a given grade within the Organization nfiesevaluated by the
Assessment Centre before the technical evaluatieohwis mandatory
for all candidates who may be appointed, and tlthbdt occur in this
case.

15. The Tribunal recalls that when an internationalanigation
wants to fill a post by competition, it must compijth the material
rules and the general precepts of the case law (seeexample,
Judgments 2163, under 3, and 3032, under 22).

In this case the defendant, by failing to respdwt Drder
established for the competition process, that ésdtaluation by the
Assessment Centre and then the technical evalydreached its own
rules governing the conduct of the competition pesc Moreover, the
possibility that this reversal of the order hadrapact on the results of
the competition cannot be ruled out.

It follows that the competition process was flawadd must
therefore be cancelled, without there being anydn&® rule on
the complainant’'s other pleas or to consider thahé&un written
submissions presented by the defendant, without Theunal's
authorisation, after the written proceedings hashldosed.
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16. The complainant requests the cancellation of thelevh
procedure. The Tribunal concludes that the proaedwrst be resumed
as from the stage at which it became flawed, irotords at the stage
of evaluation by the Assessment Centre.

17. The complainant requests the cancellation of tip@iagment
resulting from the disputed procedure. The Tribuwmadsiders that this
request is well founded, on the understanding tthatdefendant must
shield the successful candidate from any injury thay flow from the
cancellation of an appointment which she accepiegood faith (see
the above-mentioned Judgment 3032, under 25, andabe law cited
therein).

18. She also seeks compensation for the moral and ialater
injury she allegedly suffered. The Tribunal conssdthat she did not
suffer any material injury due to her lack of siecen the competition.
However, the procedural flaw caused her moral ynjiimat must be
redressed by awarding compensation of 3,000 Svassg.

19. The complainant is entitled to costs in the amooht
2,000 francs.

DECISION

For the above reasons,
1. The decision of 6 May 2009 is set aside.

2. The competition procedure shall be resumed as atetic
under 16, above.

3. The Organization shall pay the complainant 3,006s8¥ancs in
compensation for the moral injury suffered.

4. It shall also pay her costs in the amount of 2 fd@fcs.
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In witness of this judgment, adopted on 18 Novemi2érl,

Mr Seydou Ba, President of the Tribunal, Mr ClaiRtruiller, Judge,
and Mr Patrick Frydman, Judge, sign below, as @atherine Comtet,
Registrar.

Delivered in public in Geneva on 8 February 2012.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet

12



