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SEVENTY-SIXTH SESSION

In re BALL and BORGHINI

Judgment 1329
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Considering Articles II, paragraph 5, and VII, paragraphs 1 and 2, of the Statute of the Tribunal, Article V,
paragraph 5, of the Convention for the Establishment of a European Organization for Nuclear Research, Articles 6
and 9 of the Rules of Procedure of the CERN Council, Rules IV 1.01, VI 1.01 and VII 1.03 and Regulations R IV
1.01, R VII 1.01 and R VII 1.02 of the CERN Staff Rules and Regulations;

Having examined the written submissions and decided not to order hearings, which none of the parties has applied
for;

Considering that the facts of the case and the pleadings may be summed up as follows:

A. Regulation R IV 1.01 of the Staff Regulations of CERN, which has its headquarters in Geneva, states that
"when reviewing remuneration, the Council shall use as a guide an index, the composition and method of
calculation of which it shall determine". On 20 December 1979 the Council of CERN accordingly decided on the
procedure and method to be followed for five-yearly review of staff pay and annual review of the salary scale. The
text of the decision explained that the purpose of the five-yearly review was to establish financial and social
conditions for CERN staff that would be in line with the situation in member States; the purpose of annual review
was to adjust the scale of basic salaries set in the five-yearly review by reference to the agreed salary index, and the
rate of adjustment took two factors into account, trends in the cost of living at Geneva from August to August and
the level of pay in the Swiss civil service.

At a meeting on 23 June 1989 the Council decided to set up a body made up of representatives of member States,
management and staff that was known at first as the Consultative Committee, and then as the Tripartite Advisory
Committee, on Conditions of Employment and to have it study the findings of the five-yearly review that the
Administration had carried out earlier that year.

On 14 December 1989, at the close of the annual review in 1989, the Council decided to approve the salary
adjustment for 1990 in disregard of the second factor, pay in the Swiss civil service.

The Tripartite Committee's report of 7 June 1990 to the Council offered three differing opinions about the level of
pay.



At a meeting on 22 June 1990 the Council decided to raise salaries by 1 per cent as from 1 July 1990 and ask the
Administration to start negotiating with the Staff Association. The negotiators agreed when meeting on 29 August
1990 that basic salaries should go up by 6.4 per cent in four instalments: by 1 per cent at 1 July 1990, as decided on
22 June 1990; by 2.4 per cent at 1 January 1991; by 1.5 per cent at 1 January 1992 and by 1.5 per cent at 1 January
1993.

On 11 December 1990 the Finance Committee submitted to the Council recommendations that were based on a
motion by a member State, the Netherlands. On 14 December the Council approved a total salary increase of 2 per
cent as from 1 January 1991 in the context of the five-yearly review, and a rate of adjustment of 5.09 per cent for
1991.

On 17 and 18 December 1991 the Administration submitted its proposals on the rate of adjustment for 1992 to the
Finance Committee and the Council: the cost-of-living increase at Geneva warranted a weighted average salary
adjustment of 5.37 per cent; and after review of pay in the Swiss civil service there should be a comprehensive
increase of 1.67 per cent over and above the rate of inflation.

On 18 December 1991 the Finance Committee approved the Administration's proposals about the cost-of-living
increase. On 20 December the Council introduced a new procedure for voting in the Finance Committee: as from 1
January 1992 the Committee's decisions were to be taken by a "double" majority: a majority of Members and a
majority that accounted for 55 per cent of Members' contributions to the Organization's budget. At the same
meeting the Council approved an increase in salaries of 5.5 per cent for 1992.

Mr. Ball, who joined CERN in 1959, was elected Vice-Chairman of the Staff Association in January 1991. Mr.
Borghini was recruited in 1965 and was elected Chairman of the Staff Association in June 1990.

On 15 January 1992 the complainants received pay slips for that month and saw that their basic salary had gone up
by 5.7 per cent which meant an increase of about 0.1 per cent in real terms.

By letters of 3 March 1992 they appealed as "elected representatives of the staff and individually" to the Joint
Advisory Appeals Board against both the Council's decision of 20 December 1991 and the individual decisions in
their pay slips.

On 3 July the Joint Advisory Appeals Board refused to make any recommendations to the Director-General on the
grounds that it was not competent to review the Council's decisions.

By letters of 17 August 1992 - the decisions impugned - the Director-General rejected the appeals as irreceivable
insofar as they challenged "a general decision of the Council" and as devoid of merit insofar as they challenged
"individual decisions applying the Council's decision" and alleged "no breach of the Staff Rules and Regulations or
individual contractual rights".

B. The complainants are impugning, first, the Director-General's decisions to reject their internal appeals as
irreceivable and devoid of merit.

They contend that they did plead breach of several Rules and Regulations. What is more, the impugned decisions
offend against general principles of international civil service law and commitments by CERN authorities towards
the staff.

The "general" nature of the decision of 20 December 1991 was not a reason either for treating their internal appeals
as irreceivable. For one thing, Article II of the Tribunal's Statute does not restrict its competence to complaints
against individual decisions, and a strong line of precedent has it that "the right to impugn a decision subsumes the
right to challenge the rule on which the decision is founded". So a decision may be impugned either directly or by
challenging the lawfulness of the basis for it. Again, it is wrong to say that the Council's decision is
unchallengeable because the Council is an inter-governmental decision-making body.

The complainants are contending, secondly, that the Council's decision of 20 December 1991 shows several flaws.

One is that neither the five-yearly salary review in 1990 nor the annual review in 1991 that preceded the impugned
decision was done properly.



The Staff Association was constantly kept out of the decision-making process, though Rule VII 1.03 and
Regulation R VII 1.02 require the Director-General to consult the staff on general questions concerning them. In
June 1990 the Council did not endorse the Tripartite Advisory Committee's proposals but merely approved a new
method of negotiating. It based its decision of 14 December 1990 not on the outcome of the negotiations in the
summer of 1990, but on the Dutch motion. In the annual review for 1991 it disregarded the figure that the
Administration and the Staff Association had agreed upon. By discounting the outcome of the negotiations between
the Administration and the Staff Association - after itself asking for them - the Council was in breach of the
principles of good faith and stability in law.

Furthermore, the Council's vote of 20 December 1991 was improper in that it offended against Article V, paragraph
5, of the Convention for the Establishment of a European Organization for Nuclear Research by introducing the
"double" majority for financial decisions.

Lastly, no reasons are stated for the general decision setting pay or for the Director-General's final decisions.

The complainants' second plea is that CERN disregarded the rules and the substantive criteria for adjusting pay
which it set in 1979 and has consistently applied ever since.

They concede that the Council may set and periodically review salary scales - indeed Rule IV 1.01 says that it shall
- and that it has discretion in doing so. But they maintain that once the competent authority has laid down the
procedure and method to be followed in adjusting pay it is itself bound to comply. Yet three times - in 1989, 1990
and 1991 - the Council's reckoning of the salary index was utterly arbitrary and ignored the method approved in
1979. As a result the complainants have, they allege, suffered a loss of at least 6 per cent in earnings over three
years. So CERN has failed in its duty to treat its staff fairly and in good faith.

They ask the Tribunal to quash the Director-General's decisions of 17 August 1992 and award them costs.

C. In its replies CERN does not challenge the receivability of the internal appeals against the individual decisions
in the pay slips of January 1992. But it submits that the appeals against the Council's decision of 20 December 1991
were irreceivable under Rule VI 1.01, which says that "every member of the personnel shall have the right to
appeal against any decision of the Director-General concerning himself". Furthermore, according to the Tribunal's
case law, the complaints are receivable only insofar as they challenge the individual decisions applying the
Council's general one. And the indirect challenge to the individual decisions applying the Council's decisions of
1989 and 1990 is out of time.

On the merits CERN submits that none of the complainants' pleas is sound.

Rule VII 1.03 and Regulation R VII 1.02 require consultation, not between Council and Staff Association, but only
between Association and Director-General. So the Council's decision of 20 December 1991 was not in breach of
those provisions.

When it asked the Administration on 22 June 1990 to enter into direct negotiation with the staff the Council did not
relinquish its sovereign power of decision.

The Council's new rule about the "double" majority affected voting only in the Finance Committee and did not take
effect until 1 January 1992.

The Council is not bound to state reasons for general decisions and the Director-General did state the reasons for
his decisions of 17 August 1992.

The method of adjusting pay used since 1979 and the prescribed procedure were followed in 1992. In any event the
index provided for in Regulation R IV 1.01 for the periodic salary review is not binding in law.

D. In their rejoinders the complainants state that although the Staff Association may not itself go to the Tribunal
they are appealing as members of the Association to secure the enforcement of the rights of the staff as a whole.
Besides, CERN has said that it would not challenge receivability on that score.

In the complainants' submission CERN is mistaken in pleading that their complaints are in part irreceivable. Rule



VI 1.01 means that an administrative appeal must first be made to the Director-General against a decision by
someone else. So appeal does not lie only against decisions by him. Furthermore, under Article II of its Statute the
Tribunal's competence is not restricted to complaints against individual decisions.

CERN does not deny that the Council's decision may be challenged on the grounds that it affords an unlawful basis
for decisions. By the same token the Council's decisions of 1989 and 1990 too may be challenged. The legal basis
for the individual decisions notified on 15 January 1992 was the Council's decisions of 20 December 1991 and of
the two previous years. What the complainants are challenging is not the individual decisions prior to January 1992
but the new individual one applying the Council's decisions of 1989 and 1990.

On the merits the complainants concede that the Director-General is the go-between in consultations between
Council and Staff Association; but for consultations to serve any purpose the Council must be kept informed as the
body empowered to make final decisions.

The Council decided to hold proper negotiations and accept in full the legal consequences of the outcome. When
the proposals that came out of the negotiations were rejected the negotiations should have resumed since the
Council's decision had amounted to a promise to the staff. The Council acted in bad faith and abused the staff's
trust.

The Council's rule about the double majority was applied prematurely. The Council refused to endorse the Finance
Committee's recommendation on the pretext that that majority had not been attained, though the decision requiring
it had just been taken and was not supposed to take effect for twelve days.

The Council's decision of 14 December 1990 did not bring the five-yearly salary review to a close. The Council
disregarded the outcome of the negotiations in the summer of 1990 between Administration and staff about pay
rises at 1 January 1992 and 1 January 1993. There should have been further increases in 1992 and 1993, over and
above the annual one, under the five-yearly review.

As for the annual adjustment for 1992, the procedure was flawed and, just to save money, the Council did not apply
the proper method.

E. CERN contends in its surrejoinders that the complaints are irreceivable inasfar as the complainants are acting as
staff representatives and denies ever admitting them as receivable on that score. They are further irreceivable
insofar as they challenge the Council's decisions of 1989 and 1990. To challenge an individual decision a staff
member may plead the unlawfulness of the general decision it rests on. But here the only general decision that
affords the basis in law for the individual decisions of January 1992 is the one of 20 December 1991, and it alone
may be challenged in that way. Letting the appeal lie against decisions taken years ago would impair stability in
law within the Organization.

In subsidiary argument on the merits CERN submits that consultations between the Staff Association and the
Council are not required in law.

The vote at the Council's meeting of December 1991 was proper; the usual rules on the simple majority were
observed, though some delegations did think it odd that the matters at issue should be settled by a majority of
Members that contributed but a small part of the budget.

As to the absence of a statement of reasons for the Council's decision of 20 December 1991, Articles 6 and 9 of the
Council's Rules of Procedure do not require any such statement. The reasons for the decision of 17 August 1992
were stated.

The Council's decision of 14 December 1990 did end the five-yearly salary review, as is plain from the records of
its meeting of that date, and it did observe the procedure and method set in 1979.

CONSIDERATIONS:

1. The Council of CERN sets each year the rate corresponding to the "weighted average salary adjustment". On 20
December 1991, by fifteen votes to none and with one abstention, it set the rate at 5.5 per cent for 1992. Many
staff, including the complainants, were unhappy with the figure, their basic salary rising by only 5.7 per cent at 1
January 1992. They filed internal appeals challenging the general decision on the average rise in pay and the



individual decisions in the pay slips they got for January 1992. Their appeals went to the Joint Advisory Appeals
Board, which felt that it was not competent to go into the merits. On 17 August 1992 the Director-General rejected
the appeals on the grounds that they were irreceivable insofar as they were challenging a general decision by the
Council and devoid of merit insofar as they were challenging the individual decisions in the pay slips.

2. The two complaints before the Tribunal are joined because they challenge the same decision and make the same
pleas.

Receivability

3. The Organization contends that the complaints are irreceivable for reasons that relate to the complainants' locus
standi, the nature of the impugned decisions and the thrust of the complainants' pleas.

4. What the parties have to say of the complainants' locus standi is immaterial. It is obvious - and the Organization
does not demur - that as members of staff they may, subject to the bounds of the Tribunal's competence, appeal
against any decision they believe to be in breach of their rights under the Staff Regulations or the terms of their
appointment. They further contend that they may act as President and Vice-President of the Staff Association. On
that score the Organization pleads precedents - for example Judgment 911 (in re de Padirac) - which say that staff
associations do not as such have access to the Tribunal. But the issue is immaterial since, as has just been said, the
complainants may in any event act independently of their status as staff representatives.

5. They seek the quashing of the individual decisions in their pay slips for January 1992 and of the Council's
decision of 20 December 1991. CERN expressly allows that the complaints are receivable insofar as the
complainants challenge individual decisions that cause them injury by withholding the pay rise they claim.

6. But the Organization argued in the internal proceedings, and argues still, that the complaints are irreceivable
insofar as they challenge the Council's decision of 20 December 1991. There are many precedents for holding a
complaint irreceivable if it impugns a general decision against which there can be no direct internal appeal, but
which must ordinarily be followed by individual decisions against which appeal does lie. Rule VI 1.01 of the
CERN Staff Rules provides that "every member of the personnel shall have the right to appeal against any decision
of the Director-General concerning himself". No provision of the Staff Regulations or Staff Rules says that a
general decision by the Council is challengeable. So CERN is right to plead that the challenge to the Council's
decision of 20 December 1991 is irreceivable.

7. Yet the complainants may still plead the unlawfulness of a general decision by the Council. Firm precedent has
it - see for example Judgment 1000 (in re Clements, Patak and Rödl) of 23 January 1990 - that an international civil
servant may, in challenging a decision that affects him directly, plead the unlawfulness of any general measure that
affords the basis for it in law. The indisputable basis in law for the individual decisions challenged in this case is
the Council's decision of 20 December 1991 setting the rate of the rise in staff pay for 1992. The conclusion is that
the complainants may plead the unlawfulness of the Council's decision.

8. But the complainants go further and contend that earlier decisions by the Council adjusting staff pay broke the
rules it had itself set and that such breach warrants setting aside the individual decisions now impugned. In their
submission the Council overlooked in 1989 and in 1991 increases in net pay in the Swiss civil service. Again,
having failed to complete the five-yearly review for which it had already set the method and aims, it made in 1991
merely "makeshift arrangements according to arbitrary criteria and in disregard of the data the method required,
such as pay levels and trends in other European organisations".

9. The plea fails. If it succeeded it would mean that in a matter as delicate as setting and adjusting staff pay appeal
would lie sine die against past decisions. Every year the Council approves expenditure for the year ahead and
thereby determines expenditure on staff according to the pay scales that Rule IV l.01 of the Staff Rules empowers
it to determine. By means of general five-yearly reviews and intermediate annual ones it approves each year the
adjustments needed. The decision it takes each year, though based on the pay scales adopted in earlier years, fully
supersedes the earlier decisions. So it is by reference to the latest of them that the lawfulness of the individual
decisions in the complainants' pay slips may be determined. The complainants may plead only flaws in the
Council's general decision of 20 December 1991, the sole basis in law for the decisions they are impugning.

The merits



10. The complainants' first plea is that consultations with the Staff Association are compulsory and that there were
none before the five-yearly review or the annual reviews preceding the Council's decision of 20 December 1991.
As was explained above, the plea is receivable only insofar as it relates to the procedure in 1991 that led to the
decision of 20 December 1991.

11. Rule VII 1.03 of the Staff Rules says that "The Staff Association shall be kept informed by the Director-
General on the policy of the Organization". Regulation R VII 1.01 sets up a Standing Concertation Committee as
"the official joint body for information and consultation between the Director-General and the representatives of
the personnel". Regulation R VII 1.02 stipulates that the Director-General "shall consult the Committee and receive
its recommendations on general questions concerning the personnel". That obviously covers pay policy and
proposals the Director-General puts to the Council for amending pay scales, and means, as the complainants
contend, that the staff representatives must be given adequate information and allowed their say.

12. It is plain on the evidence that in this case the Standing Concertation Committee held several meetings to
discuss the adjustment of pay; the Administration constantly consulted the staff representatives; and it gave fully
detailed information about staff expectations to the Finance Committee at its meetings on 17 and 18 December
1990. It said:

"After showing understanding last year for the financial difficulties of the Organization, the staff legitimately
expects the approved procedures to be now fully applied. Any shortfall in the granted index would have adverse
effects on the morale of the staff at a time when all energies have to be mobilised for the coming projects."

13. The Administration consulted the Staff Association, as it was required to do, and reported the results of
consultations to the decision-making authorities. Although against the Association's advice the Council resolved in
the end to reduce the average rise in pay, that was not because it lacked proper information on the views of the
staff. On 22 June 1990 it had asked the Administration to start direct negotiations under the auspices of its own
chairman with the Staff Association so as to come up with proposals that both staff and Council could accept. But
that neither had the purpose, nor in law the effect, of making its decision on the matter subject to the outcome of
"negotiations" with the staff or of requiring it to solicit the staff's comments on any decision it was minded to take.
There is no evidence to suggest that it broke any promise by refusing to give effect to any earlier agreement, or
betrayed the staff's trust, or acted in breach of the good faith an international organisation must show. In fact the
purpose of the "negotiations" the Administration launched was to find proposals that both the staff and the Council
could accept. But the only obligation the Council has in this area is to determine pay scales from time to time. In
doing so it is not bound to agree to scales that would have satisfied the staff.

14. The complainants' second plea is that the vote in the Finance Committee, or rather the Council's understanding
of it, was improper. Also on 20 December 1991 the Council decided to require for recommendations by the Finance
Committee on budget and other matters a "double majority" based on the amount of Members' contributions. The
new rule was not to come in until 1 January 1992. The Committee approved the Administration's proposals for pay
rises by nine votes to four, with three abstentions; but the Council did not endorse that majority recommendation
and the complainants suspect that it anticipated the rule that was to apply from 1 January 1992 by reckoning the
majority in the Committee according to the criterion of the size of Members' contributions.

15. Though some delegates at the Council's meeting pointed out that the biggest contributors were not in the
majority that had voted for the Committee's recommendation, and though they were right, there was no flaw on that
account in the Council's decision. The Council alone was competent to decide, whatever the views of the
Administration or the majority of the Finance Committee may have been, and it took the decision by fifteen votes
to none, with one abstention.

16. The complainants' third plea is that there was no statement of the reasons for the impugned decisions. They
seem to concede that it is impossible to state reasons for a pay slip and that there would be "serious practical
difficulties in requiring them", but they contend that the Director-General's decisions rejecting their internal appeals
are unexplained and that the Council's decision that has prompted the dispute shows the same flaw.

17. The answer to the first point is that the text of the Director-General's decisions does state reasons. They may not
have satisfied the complainants and the wording of them may be exceptionable; but they do discharge the duty that
the authorities of an international organisation have to explain the reasons for rejecting a claim from a member of
staff.



18. As for the Council's general decision, there was no need for the text to set out in detail the reasons why member
States were limiting the average pay rise for 1992 to 5.5 per cent. The records of the prior debate - and the
complainants agree those records were given due publicity - plainly disclose the Council's reasons for differing
from the Administration. Besides, the Director-General told the staff in January 1992 that it had been clear from
discussion with delegates on the Council that because of the current economic situation, which had recently grown
worse in some member States, 5.5 per cent was the very most they could get. The Director-General went on:

"Although our expectations were not fully met, I understand the serious reasons behind this outcome and appreciate
the importance which Council attached to the need for a final decision based on a solid consensus. We are all
aware of the economic problems of many countries in Europe and the rest of the world, and must bear these in
mind, while not flagging in our efforts to achieve just and adequate compensation for our work."

19. Those explanations, which the complainants learned of in time to defend their interests, made it thoroughly
clear what the problem was and why the Council had decided as it had, and they show that the staff were in any
event kept informed of the reasons for the Council's reducing the pay rise.

20. Apart from their pleas about what they call the "external" lawfulness of the impugned decisions, the
complainants maintain that CERN failed to abide by the rules and criteria it had laid down in 1979 and had since
confirmed for determining annual pay adjustments.

21. The approach that CERN followed in 1991 for adjusting pay does not seem very methodical: the complainants
are right on that score. But if, as it seems, they are pleading that the Council was bound to the automatic
application of any particular method of adjusting pay, they are mistaken. Regulation R IV 1.01 says that "when
reviewing remuneration, the Council shall use as a guide an index, the composition and method of calculation of
which it shall determine". There is no requirement that the Council follow that guide unthinkingly. Indeed the
recommendations by the Finance Committee which the Council adopted in 1979 and which lay down the rules for
five-yearly and annual reviews say that the criteria set for the purpose create no obligation in law. In that respect
they differ from the methods that other organisations follow. CERN's sole obligations are to carry out the
prescribed reviews to pay scales each year, to work out the "index" of adjustment by reference to certain factors
and to propose the index to the Council, which, after consulting the Finance Committee, decides an adjustment for
the year in question by reference to the index as a "guide". It may be a pity that, despite this seemingly strict
method, the Organization had to resort to the compromises that the financial straits of its Members demanded; but
the Tribunal holds that the Council committed no breach of any legal obligation in setting pay for 1992.

22. The conclusion is that the complainants' claims, including the claim to costs, must fail.

23. Since the complaints fail, so do the applications to intervene.

DECISION:

For the above reasons,

The complaints and the applications to intervene are dismissed.

In witness of this judgment Mr. José Maria Ruda, President of the Tribunal, Mr. Pierre Pescatore, Judge, and Mr.
Michel Gentot, Judge, sign below, as do I, Allan Gardner, Registrar.

Delivered in public in Geneva on 31 January 1994.

(Signed)

José Maria Ruda 
P. Pescatore 
Michel Gentot 
A.B. Gardner
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