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ACT

consolidate and amend the labour law; to establish a comprehensive labour
law for all employersand employees; to entrench fundamental labour rights
and protections; to regulate basic terms and conditions of employment; to
ensurethehealth, safety and welfar e of employees; to protect employeesfrom
unfair labour practices; to regulate the registration of trade unions and
employers' organisations; to regulate collective labour relations; to provide
for the systematic prevention and resolution of labour disputes; to establish
theLabour Advisory Council, theL abour Court, the Wages Commission and
the labour inspectorate; to provide for the appointment of the Labour
Commissioner and the Deputy Labour Commissioner; and to provide for

incidental matters.
(Sgned by the President on 21 December 2007)
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PREAMBLE

Togiveeffect totheconstitutional commitment to promoteand maintain thewelfare
of the people of Namibia in Chapter 11 of the Constitution; and

Tofurther apolicy of labour relations conduciveto economic growth, stability and
productivity by -

promoting an orderly system of free collective bargaining;
improving wages and conditions of employment;

advancing individuals who have been disadvantaged by past discriminatory
laws and practices;

regulating the conditions of employment of all employeesin Namibiawithout
discrimination on grounds of sex, race, colour, ethnic origin, religion, creed,
or social or economic status, in particular ensuring equality of opportunity
and terms of employment, mater nity leave and job security for women;
promoting sound labour relations and fair employment practices by
encouraging freedom of association, in particular, the formation of trade
unionsto protect workers rightsand interestsand theformation of employers
or ganisations,

setting minimum basic conditions of servicefor all employees;

ensuring the health, safety and welfar e of employees at work;

prohibiting, preventing and eliminating the abuse of child labour;

prohibiting, preventing and eliminating for ced labour; and

giving effect, if possible, to the conventions and recommendations of the
International Labour Organisation;

NOW THEREFORE BE I T ENACTED by the Parliament of the Republic of Namibia,
as follows:

CHAPTER 1
INTRODUCTORY PROVISIONS

Definitions and inter pretation
1. (1) InthisAct, unlessthe context indicates otherwise -

“arbitration” means arbitration proceedings conducted before an arbitration tribunal
established in terms of section 85;

“arbitrator” means an individual appointed as such in terms of section 85;

“collective agreement” means awritten agreement concerning the terms and conditions
of employment or any other matter of mutual interest, concluded by -
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(@ oneor more registered trade unions, on the one hand, and
(b)  onthe other hand -
(i)  oneor more employers,
(i)  oneor moreregistered employers organisations; or
(iii)  oneor moreemployersand one or moreregistered employers organisations;
“conciliation” includes -
(@ mediating adispute;
(b)  conducting afact finding-exercise; and
(c) making an advisory award if -
(i) it will enhance the prospects of settlement; or
(i)  the partiesto the dispute agree.
“conciliator” means an individual appointed as such in terms of section 82;

“Committee for Dispute Prevention and Resolution’” means the Committee established
in terms of section 97 (1)(a);

“dispute” means any disagreement between an employer or an employers organisation
onthe one hand, and an employee or atrade union on the other hand, which disagreement
relates to alabour matter;

“dispute of interest” means any dispute concerning a proposal for new or changed
conditions of employment but does not include a dispute that this Act or any other Act
requires to be resolved by -

(@ adjudication in the Labour Court or other court of law; or

(b)  arbitration;

“employee” means an individual, other than an independent contractor, who -

(@  worksfor another person and who receives, or is entitled to receive, remuneration
for that work; or

(b) inany manner assistsin carrying on or conducting the business of an employer;
“employer” means any person, including the State who -

(@ employsor provideswork for, an individual and who remunerates or expressly or
tacitly undertakes to remunerate that individual; or

(b)  permits an individual to assist that person in any manner in the carrying or,
conducting that person’s business,
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“employers organisation” means any number of employers associated together for the
principal purpose of regulating relations between those employers and their employees
or the employees' trade unions,

“essential service” means a service the interruption of which would endanger the life,
personal safety or health of the whole or any part of the population of Namibia and
which has been designated as such in terms of section 77,

“Essential Services Committee” means the Committee established in terms of section
97(1)(b);

“exclusive bargaining agent” means a trade union that has been recognised as such in
terms of section 64 ;

“individual” means a natural person;

“Labour Commissioner” means the individual appointed as Labour Commissioner in
terms of in section 120;

“Labour Court” means the court referred to in section 115;

“labour inspector” meansan individual appointed asalabour inspector intermsof section
124;

"legal practitioner" means an individual admitted to practice as a legal practitioner in
terms of the Legal Practitioners Act, 1995 (Act No. 15 of 1995);

“lockout” means a total or partial refusal by one or more employers to alow their
employees to work, if the refusal is to compel those employees or employees of any
other employer to accept, modify or abandon any demand that may form the subject
matter of adispute of interest;

“medical practitioner” means an individual who is registered as such in terms of the
Medical and Dental ProfessionsAct, 2004 (Act No. 10 of 2004) and includesanindividual
who isregistered as a nurse or midwife in terms of the Nursing Act, 2004 (Act No. 8 of
2004);

“Minister” means the Minister responsible for Labour;

“Ministry” means the Ministry responsible for Labour;

“office-bearer” inrelation to atrade union or employers' organisation, meansanindividual,
other than an official, who holdsany officein that trade union or employers organisation
and includes a member of a committee of that trade union or employers’ organisation;
“official” in relation to a trade union or an employers organisation, means a person
employed as a secretary, assistant secretary or any similar capacity, whether or not in a

full-time capacity;

“Permanent Secretary” means the Permanent Secretary of the Ministry responsible for
Labour;
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“premises’ includes any building or structure, or part of it, whether above or below the
surface of the land or water, or any vehicle, truck, vessel or aircraft;

“prescribed’’ means prescribed by regulation in terms of this Act;

“public holiday’’ means any public holiday referred to in or declared under the Public
Holidays Act, 1990 (Act No. 26 of 1990);

“registered’’ inrelation to atrade union or employers' organisation, meansatrade union
or employers organisation registered in terms of Chapter 6;

“remuneration’”’ means the total value of all payments in money or in kind made or
owing to an employee arising from the employment of that employee;

“spouse’ means a partner in a civil marriage or a customary law union or other union
recognised as a marriage in terms of any religion or custom;

“staff member” means an individual defined as such in section 1 of the Public Service
Act, 1995 (Act No. 13 of 1995);

“State’” includes a regional council, local authority or any body created by law over
which the State or Government of Namibiahas some control because of sharesheldin or
funds made available to that body by the State or Government of Namibia;

“strike’’ meansatotal or partial stoppage, disruption or retardation of work by employees
if the stoppage, disruption or retardation isto compel their employer, any other employer
or anemployers’ organisation to which the employer bel ongs, to accept, modify or abandon
any demand that may form the subject matter of a dispute of interest;

“this Act” includes any regulation made under it;

“trade union” means an association of employees whose principal purposeisto regulate
relations between employees and their employers;

“Wages Commission” means the Commission referred to in section 105; and
“wage order” means awage order made in terms of section 13;

(2) If aword or expression is defined in this section, other parts of speech or
grammatical forms of that word or expression have corresponding meaningsto the word
or expression that is defined.

Application of Act

2. (1) Section5 of this Act appliesto all employers and employees.

(2) Subject to subsections (3) to (5), al other sections of this Act apply to all
employers and employees except to members of the -

(& Namibian Defence Force, unlessthe Defence Act, 2002 (Act No. 1 of 2002)
provides otherwise;
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(b)

(©)

(d)

3
(@

(b)

(4)

Namibian Police Force and a municipal police service referred to in the
Police Act 1990 (Act No. 19 of 1990), unlessthe Police Act 1990 (Act No.
19 of 1990) provides otherwise;

Namibian Central Intelligence Service, unless the Namibia Central
Intelligence Service Act, 1997 (Act No. 10 of 1997) provides otherwise;
and

Prison Service, unless the Prisons Service Act, 1998 (Act No. 17 of 1998)
provides otherwise.

The Minister may, by notice in the Gazette, declare -

that any provision of alaw listed in subsection (5) does not apply to an
employeeif -

(i) it relates to the employee’s remuneration, or other conditions of
service; and

(i) it conflictswith this Act; or

that any provision of this Act applies, with such modifications as may be
specified by the Minister in such notice, in relation to an employeereferred

to in paragraph (a).

If thereisaconflict between aprovision of thisAct and aprovision of alaw

listed in subsection (5), in respect of which the Minister has not made a declaration
contemplated in subsection (3) -

(@

(b)

()
(@
(b)
(©)

the provision of that other law prevails to the extent of the conflict, if it is
more favourable to the employee; or

the provision of this Act prevails to the extent of the conflict, in any other
case.

The laws referred to in subsections (3) and (4) are -

the Apprenticeship Ordinance, 1938 (Ordinance No. 12 of 1938);
the Merchant Shipping Act, 1951 (Act No. 57 of 1951); or

any law on the employment of personsin the service of the State.

CHAPTER 2
FUNDAMENTAL RIGHTSAND PROTECTIONS

Prohibition and restriction of child labour

3.

(1) A person must not employ or require or permit achild towork in any

circumstances prohibited in terms of this section.

(2)

A person must not employ a child under the age of 14 years.
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)
person -

(@

(b)

(©

(d)

(4)

In respect of achild who isat least aged 14, but under the age of 16 years, a
must not employ that child in any circumstances contemplated in Article
15(2) of the Namibian Constitution;

must not employ that child in any circumstances in respect of which the
Minister, in terms of subsection (5)(a), has prohibited the employment of

such children;

must not employ that child in respect of any work between the hours of
20h00 and 07h00; or

except to the extent that the Minister by regulation in terms of subsection
(5)(b) permits, must not employ that child, on any premises where -

(i)  work isdone underground or in amine;

(i)  construction or demolition takes place;

(iii) goods are manufactured;

(iv) electricity is generated, transformed or distributed;

(v) machinery isinstalled or dismantled; or

(vi) any work-related activitiestake placethat may placethechild’ shealth,
safety, or physical, mental, spiritual, moral or social development at
risk.

In respect of achild who isat least aged 16 but under the age of 18 years, a

person may not employ that child in any of the circumstances set out in subsection (3)(c)
or (d), unless the Minister has permitted such employment by regulation in terms of
subsection (5)(c).

©)
(@

(b)

(©)

(6)

The Minister may make regulationsto -

prohibit the employment of children between the ages of 14 and 16 at any
place or in respect of any work;

permit the employment of children between the ages of 14 and 16 in
circumstances contemplated in subsection (3)(d), subject to any conditions
or restrictions that may be contained in those regulations;

permit the employment of children between the ages of 16 and 18 in
circumstances contemplated in subsections (3)(c) or (d), subject to any
conditions or restrictions that may be contained in those regulations.

It is an offence for any person to employ, or require or permit, a child to

work in any circumstances prohibited under this section and a person who is convicted
of the offenceisliableto afine not exceeding N$20 000, or to imprisonment for a period
not exceeding four years, or to both the fine and imprisonment.
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Prohibition of forced labour

4, (1) A person must not directly or indirectly cause, permit or require any
individual to perform forced labour.

()] Forced labour does not include any |abour described in Article 9(3)(a) to (e)
of the Namibian Congtitution and, for the purposes of this Act, “forced labour” includes -

(@ any work or service performed or rendered involuntarily by an individual
under threat of any penalty, punishment or other harm to be imposed or
inflicted on or caused to that individual by any other individual, if the first-
mentioned individual does not perform the work or render the service;

(b) any work, performed by an employee’s child who is under the age of 18
years, if thework is performed in terms of an arrangement or schemein any
undertaking between the employer and the employesg;

(c) any work performed by any individual because that individual is for any
reason subject to the control, supervision or jurisdiction of a traditional
leader in that leader’ s capacity as traditional leader.

(3) It isan offence for any person to directly or indirectly, cause, permit or
require an individual to perform forced labour prohibited under this section and a person
who is convicted of the offence is liable to a fine not exceeding N$20 000, or to
imprisonment for aperiod not exceeding four years or to both the fine and imprisonment.
Prohibition of discrimination and sexual harassment in employment

5. (1) For the purposes of this section -

(@ “AIDS means Acquired Immune Deficiency Syndrome, a human disease
which is caused by the HIV and which is characterised by the progressive
destruction of the body's immune system;

(b) “employment’’ decisionincludes-

(i)  accessto vocational guidance, training and placement services,
(i)  accessto employment and to a particular occupation or job, including -
(aa) advertising;
(bb) recruitment procedures,
(cc) selection procedures;
(dd) appointments and the appointment process,
(ee) promotion, demotion, and transfer;

(ff)  remuneration and other terms and conditions of employment;

(iii) accessto and the provision of benefits, facilities and services;
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(©)

(d)

(€)

(f)

(9)

(2)

(iv) security of tenure; or
(v) discipline, suspension or termination of employment;
(vi) dismissal arising from collective termination or redundancy;

“family responsibility’’ means the responsibility of an employee to an
individual -

(i)  whoisaparent, spouse, son, daughter or dependant of the employese;
and

(i)  who, regardless of age, needs the care and support of that employee;

“HIV’" means Human Immunaodeficiency Virus, a virus that weakens the
body's immune system, ultimately causing AIDS;

“personwith disability’ meansan individua who suffersfrom any persistent
physical or mental limitation that restricts that individual’ s preparation for,
entry into or participation or advancement in, employment or an
occupation;

“racially disadvantaged persons’ meansindividualswho belong to aracial
or ethnic group that was or is, directly or indirectly, disadvantaged in the
labour field as aconsequence of social, economic, or educational imbalances
arising out of racially discriminatory laws or practices before the
independence of Namibia;

“work of equal value” means work that -

(i)  isof the same or compared with any other work is broadly similar in
nature having dueregard to the frequency with which any differences
in relation to the first- mentioned work and such other work occur
and the natural extent of such differences, does not justify the
determination of conditions of employment which differs from the
conditions of employment prevailing in respect of any employee of
the opposite sex performing such work and nature of the differences,
and

(i)  requiresskills, ahilities, responsibilities, working environment or other
requirements which are of equal value to employees belonging to
any sex.

A person must not discriminate in any employment decision directly or

indirectly, or adopt any requirement or engage in any practice which has the effect of
discrimination against any individual on one or more of the following grounds -

(@
(b)
(©

race, colour, or ethnic origin;
sex, marital status or family responsibilities;

religion, creed or political opinion;
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(d)
(€)
(f)
(9)
3

social or economic status;

degree of physical or mental disability;
AlIDS or HIV status; or

previous, current or future pregnancy.

For the purpose of subsection (2) it is discrimination on grounds of sex to

differentiate without justification in any employment decision between employees who
do work of equal value, or between applicants for employment who seek work of equal

vaue.
(4)
@

(b)

(©)

(d)

()

(f)

()
(@

(b)

For the purpose of subsection (2) it is not discrimination -

totakeany affirmative action measureto ensurethat racially disadvantaged
persons, women or persons with disabilities -

(i)  enjoy employment opportunitiesat all levels of employment that are
at least equal to those enjoyed by other employees of the same
employer; and

(i)  areequitably represented in the workforce of an employer;

to select any person for purposes of employment or occupation according
to reasonable criteria, including but not limited to, the ability, capacity,
productivity and conduct of that person or in respect of the operational
requirements and needs of the particular work or occupation in the industry
in question;

to distinguish, exclude or prefer any individual on the basis of an inherent
requirement of ajob;

to take any measure that has been approved by the Employment Equity
Commission in terms of the Affirmative Action (Employment) Act, 1998
(Act No. 29 of 1998);

in the case of afemale employee who is pregnant, to temporarily reassign
her duties or functions, other than her normal duties or functions, which are
suitable to her pregnant condition, provided that the reassignment does not
lead to areduction in remuneration or any other benefits; or

inthe case of apersonwith adisability, that personis, in consequence of the
disability, incapable of performing the duties or functions connected to the
employment or occupation in question or is so prohibited by law.

In any dispute concerning the interpretation or application of subsection (2) —

the complainant must establish the facts that prove the existence of
discrimination; and

if the existence of discrimination is established, the respondent must prove -
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(i)  that the discrimination did not take place as aleged; or

(i)  that thefacts proved do not constitute discrimination in terms of this
section.

(6) Inadispute aleging discrimination without justification, it is a complete
defence to the allegation if -

(@ thedecision taken by the employer was in compliance with -

(i) an affirmative action plan approved by the Employment Equity
Commission in terms of the Affirmative Action (Employment) Act,
1998 (Act No. 29 of 1998); and

(i)  section 19(1) and (2) of that Act; and

(b) the dispute arises from a choice by an employer between or among
individuals, al of whom share the attribute which is asserted to be the basis
for the alleged discrimination in terms of subsection (2).

(7)  For the purposes of subsections (8), (9) and (10) -
(@ “employee” includes a prospective employeg;

(b) “sexual harassment’” means any unwarranted conduct of a sexual nature
towards an employee which constitutes abarrier to equality in employment
where -

(i)  thevictim has made it known to the perpetrator that he or she finds
the conduct offensive; or

(i)  the perpetrator should have reasonably realised that the conduct is
regarded as unacceptabl e, taking into account the respective positions
of the parties in the place of employment, the nature of their
employment rel ationshi ps and the nature of the place of employment.

(8) A person must not, in any employment decision or in the course of an
employee's employment, directly or indirectly sexually harass an employee.

(99 Wheresexua harassment is perpetrated by an employer against an employee,
and that employeeresignsasaresult of the sexual harassment, that resignation constitutes
aconstructive dismissal.

(10) A congtructivedismissal contemplated in subsection (9) may constitute unfair
dismissal for the purposes of section 33, which entitlesthe employeeto remediesavailable
to an employee who has been unfairly dismissed.

Freedom of association

6. () A person must not prejudice an employee or an individual seeking
employment because of past, present or anticipated -

(@) exercise of any right conferred by this Act, any other law, contract of
employment or collective agreement;
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(b) disclosure of information that the employee or individual seeking
employment is entitled or required to give in terms of this Act or any other
law;

(c) failureor refusal to do something that an employer must not lawfully permit
or require an employee to do;

(d)  membership of atrade union; or
(e) participation inthe lawful activities of atrade union -
(i)  outside of ordinary working hours; or
(i) with the consent of the employer, during working hours.

(2) A tradeunionor employers organisation must not discriminate against any
individual on any of the grounds listed in section 5(2) in respect of -

(@ admission to, suspension or termination of membership;
(b) electionto or removal from office;
(c) theunion’sor organisation’sactivities.

Disputes concer ning fundamental rights and protections

7. (1) Any party to adispute may refer the dispute in writing to the Labour
Commissioner if the dispute concerns -

(@ a matter within the scope of this Act and Chapter 3 of the Namibian
Constitution; or

(b) theapplication or interpretation of section 5 or 6.

(2) Thepersonwho refersadispute must satisfy the Labour Commissioner that
acopy of the notice of adispute has been served on all other parties to the dispute.

(3) Subject to subsection (4), the Labour Commissioner may refer the dispute
to an arbitrator to resolve the dispute through arbitration, in accordance with Part C of
Chapter 8 of thisAct.

(4) If adispute aleges discrimination, the Labour Commissioner may -

(@ first designate a conciliator to attempt to resolve the dispute through
conciliation; and

(b) refer the disputeto arbitration in terms of subsection (3) only if the dispute
remains unresolved after conciliation.

(5) Despite this section, a person who alleges that any fundamental right or
protection under this Chapter hasbeen infringed or isthreatened may approach the Labour
Court for enforcement of that right or protection or other appropriate relief.



No. 3971 Government Gazette 31 December 2007 19

Act No. 11,2007 LABOUR ACT, 2007

CHAPTER 3
BASIC CONDITIONSOF EMPLOYMENT
PART A
APPLICATION OF THISCHAPTER
Definitionsrelating to basic conditions of employment
8. (D) Inthis Chapter -

(@ “annual leave cycle” means the period of 12 consecutive months’
employment with the same employer immediately following -

(i)  anemployee' s commencement of employment; or

(i)  the completion of the last annual leave cycle;

(b) “basic wage” means, for the purpose of calculating any basic condition of
employment, that part of an employee’s remuneration in money including
the cash equivalent of payment in kind, if any, as calculated in terms of
section 10, paid in respect of work done during the hours ordinarily worked
but does not include -

0] allowances, including travel and subsistence, housing, motor vehicle,
transport, and professional allowances, whether or not based on the
employee' sbasic wage;

(i)  pay for overtime, as defined in section 8 (Q);

(iii) additional pay for work on a Sunday or a public holiday;

(iv) additional pay for night work, as required in terms of section 19(1);
or

(v) payments in respect of pension, annuity or medical benefits or
insurance;

(c)  “continuous shift” means a shift in a continuous operation, as permitted by
the Minister in terms of section 15(1);

(d) “incapacity” meansan inability to work owing to any sickness or injury;

(e) “monetary remuneration” refersto that part of the remuneration that ispaid
in money;

(f)  “overtime’ meanstimeworked in excess of the hoursan employee ordinarily
worksin any ordinary working day but does not include any work done on -

(i) aSunday, if it isnot an ordinary working day for that employee; or
(i)  apublic holiday;

(@  “security officer” means an employee who -
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(h)

(i)

()

(k)

()

(m)

(2)

(i)  controls, checksand reports on the movement of individuals, vehicles
and goods through a checkpoint or at any other place; or

(i)  protects persons or property;

“sick leave” meansany period during which the employeeisunableto work
due to incapacity;

“sick leave cycle’-

(i)  means the period of 36 consecutive months employment with the
same employer immediately following -

(ad) anemployee' s commencement of employment; or
(bb) the completion of the last sick leave cycle; and

(i) includesany period, or combination of periods, not exceeding atotal
of 36 weeks, during which an employeeison annual leave, sick leave
or any other absence from work on the instructions, or with the
permission, of the employer;

“spread-over’’ meansthe period from the time an employeefirst startswork

inany one 24 hour-cycleto the time the employeefinally stopswork in that

cycle;

“urgent work” means -

(i)  emergency work, which if not attended to immediately, could cause
harm to or endanger the life, personal safety or health of any person

or could cause serious damage or destruction to property;

(i) work connected with the arrival, departure, loading, unloading,
provisioning, fuelling or maintenance of -

(aa) aship;

(bb) an aircraft; or

(cc) atruck or other heavy vehicle;

used to transport passengers, livestock or perishable goods;

“week” in relation to an employee, means a period of seven days within
which the working week of that employee falls; and

“weekly interval’’ means the interval between the end of one ordinary
working week and the start of the next.

For the purposes of paying basic wages, an employer may not pay to an

employee an in-kind payment except by agreement between the employer and the
employee or in terms of a collective agreement.
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(3) TheMinister must prescribe the portion of basic wage that may be paid in-
kind pursuant to any agreement and the manner of calculation of the cash equivalent
value of an in-kind payment.

Basic conditions

9. () Each provision set out in Parts B through to F of this Chapter is a
basic condition of employment.

(2) A basic condition of employment constitutes a term of any contract of
employment except to the extent that -

(@ any law regulating the employment of individuals provides aterm that is
more favourable to the employes;

(b) atermof thecontract of employment or aprovision of acollective agreement
is more favourable to the employee; or

(c) the basic condition of employment has been altered as a result of an
exemption or avariation granted in terms of section 139.

(3) Subjecttosection 2(3) to (5), if thereisaconflict between the provisions of
this Chapter, and the provisions of any other law, thelaw that providesthe morefavourable
terms and conditions for the employee prevails to the extent of the conflict.

PART B
REMUNERATION

Calculation of remuneration and basic wages

10. (1) Thissectionapplieswhen, for any purpose of thisAct, it isnecessary
to determine the applicable hourly, daily, weekly or monthly rate of pay of an employee -

(@  whose remuneration is based on a different timeinterval; or

(b)  who isremunerated on a basis other than time worked.

(2) If an employee is remunerated on a basis other than time worked, that
employee must be considered, for the purpose of this section, to be remunerated on a
weekly basis, and that employee’ s weekly remuneration or weekly basic wage must be

calculated asfollows:

(@ caculate the total amount of remuneration or basic wage earned by the
employee during -

() the immediately preceding 13 weeks of work; or

(i)  if the employee has been in employment for a shorter period, that
shorter period of work; and

(b) dividethat total by the number of weeksthe employeeworked to determine
the employee' s average weekly remuneration or basic wage.
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(3) Todeterminethecomparablehourly, daily, weekly or monthly remuneration
or basic wage of an employee who is paid on an hourly, daily, weekly, fortnightly or
monthly basis -

(@ inthefirst column of Table 1 below, locate the line for that employee’s
applicable pay period;

(b) read across on that line to the column for the desired comparable rate of

remuneration or basic wage, asindicated in the first line of the table; and

(c) apply the formulaset out in the cell of the table thus located.

Table 1 — Calculation of remuneration and basic wages

To calculate
hourly rates

To calculate
daily rates

To calculate
weekly rates

To calculate
monthly rates

of work each
week.

work each week.

Employees Multiply the Multiply the Calculate the
whose hourly rate by hourly rate by weekly rate, then
remuneration is the number of the number of multiply the
set by the hour ordinary hours ordinary hours calculated
of work each of work each weekly rate by
day. week. 4,333.
Employees Divide the Multiply the Calculate the
whose daily rate by the hourly rate by weekly rate, then
remuneration is | number of the number of multiply the
set by the day ordinary hours ordinary hours calculated
of work each of work each weekly rate by
day. week. 4,333.
Employees Divide the Divide the Calculate the
whose weekly rate weekly rate weekly rate, then
remuneration is | (or calculated (or calculated multiply the
set by the week | weekly rate) by | weekly rate) by calculated
the number of the number of weekly rate by
ordinary hours ordinary days of 4,333.

each week.

each week.

Employees Divide the Divide the Divide the Calculate the
whose fortnightly rate | fortnightly rate | fortnightly rate | weekly rate, then
remuneration by two times by two times by two. multiply the
is set by the the number of the number of calculated
fortnight ordinary hours ordinary days of weekly rate by
of work each work each week. 4,333.
week.
Employees Divide the Divide the Divide the
whose monthly rate by | monthly rate by | monthly rate by
remuneration is | 4,333 times the | 4,333 times the | 4,333.
set by the number of hours | number of days
month ordinary worked | ordinary worked

(4)  For the purposes of Table 1 in subsection (3) -
(@ ‘ordinary hours' -

(i)  must not exceed the maximum number of ordinary hours referred to
in section 16;
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(i)  donot include overtime.

(b)  ‘ordinary days means-
0] five days, if the employee works afive day week;
(i)  six days, if the employee works a six day week; or

(iii)  thenumber of agreed days, if the employee workslessthan five days
aweek.

Payment of remuneration

11. (1) Anemployer must pay to an employee any monetary remuneration
to which the employee isentitled -

(@ not later than one hour after completion of the ordinary hours of work on
the normal pay day, which may be daily, weekly, fortnightly or monthly;

(b) incash, or, at the employee's option, by cheque, and the payment must be
either -

(i)  totheemployee; or

(i) by direct deposit into an account designated in writing by that
employee; and

(c) inasealed envelope, if payment isin cash or by cheque.

(2) Inthe case of an employee whose contract of employment is terminated
before the pay day, the employer must, on the day on which the contract is terminated,
pay to the employee the remuneration to which the employee is entitled in the manner
set out in subsection (1)(b) and (c).

(3) Each payment contemplated in subsections (1) and (2) -

(@ must be supported by a written statement of particulars in the prescribed
form, which -

(i)  must accompany the payment, if payment isin cash or by cheque; or

(i)  must bein asealed envelope given to the employee, if payment is by
direct deposit;

(b)  must not be made at a shop, bottle store or other place where intoxicating
liquor is sold or stored or any place of amusement in that shop, bottle store
or place, unlessthe employeeisemployed in that shop, bottle store or place.

(4) If any part of an employee’s remuneration is paid in kind, then it must be
made in the manner set out in subsection(1)(a), unless the employee requests otherwise.
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Deductionsand other acts concerning remuneration

12.

() An employer must not make any deduction from an employee’'s

remuneration unless -

(@

(b)

(2)

the deduction isrequired or permitted in terms of a court order, or any law;
or

subject to subsection (2), the deductionis -

(i)  required or permitted under any collective agreement or in terms of
any arbitration award; or

(i)  agreed inwriting and concerns apayment contempl ated in subsection

@A3).

The deductions made in terms of subsection (1)(b) must not in aggregate

exceed onethird of the employee’ s remuneration.

(3) A deductionreferredtoin subsection (1)(b)(ii) may be made only in respect
of the payment of -

(@ rentinrespect of accommodation supplied by the employer;

(b) goods sold by the employer;

(c) aloan advanced by the employer;

(d)  contributions to employee benefit funds; or

(e)  subscriptions or leviesto aregistered trade union.

(4)  Anemployer who deducts an amount from an employee’ sremunerationin

terms of subsection (1) for payment to another person must pay the amount to that person
in accordance with the time period and other requirements specified in the law, court
order, arbitration award or agreement.

()
(@

(b)

(©)

An employer must not -

levy afine on an employee unlessit is authorised by statute or a collective
agreement;

require an employeeto -

(i)  buy goods from a shop owned by the employer or run on its behalf;

(i)  usethe services rendered by the employer for reward,

(iii)  pay for any goods supplied by the employer at a price exceeding an
amount equal to the price paid by the employer for the goods plus

any reasonable costsincurred by the employer in acquiring the goods,

require or permit an employeeto -
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(i)  repay any remuneration duly paid to an employee; or

(i)  acknowledge receipt of an amount greater than the remuneration
actually received.

(6) Subjecttoany provisioninacontract of employment or collective agreement
to the contrary, an employer may, by written notice to the employee -

(@  reduceanemployee’ sagreed number of ordinary hours of work for aperiod
of no longer than three months for operational reasons or other reasons
recognised by law; and

(b)  correspondingly reducethat employee’ sremuneration, but by no morethan
one-half of that employee’'s basic wage.

(7)  The reduction of ordinary hours of work may be extended for additional
periods not exceeding three months by written agreement between the employer and
employee or the employee’ sregistered trade union, in the case of an exclusive bargaining
agent.

Wageorder

13. (1) After considering a report and recommendations of the Wages
Commission, the Minister may make awage order determining remuneration and other
conditions of employment for employeesin any industry and area -

(@  inaccordance with the recommendations, or with modifications;

(b) by notice in the Gazette; and

(c) with effect from adate specified in that Gazette.

(2) A wage order is binding on all employers and employees described in the
notice.

(3 A wageorder remains binding until itis-
(@  suspended or cancelled by the Minister in accordance with subsection (4);
(b) amended or superseded by a new or amended wage order; or

(c)  superseded by acollective agreement that providesfor termsthat are better
than those contained in the wage order.

(4) The Minister, after consulting the parties bound by a wage order, may
suspend or cancel all or part of that order by publishing a notice in the Gazette, setting
out-

(@ theprovisions affected by the suspension or cancellation;

(b)  theindustry and areas affected by the suspension or cancellation; and

(c) theperiod of the suspension, or date the cancellation takes effect.
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(5 Inadditionto publication of any information in the Gazette as contempl ated
in this section, the Minister must, where appropriate, publish the information through
other available means, with a view to ensuring that the intended recipients of the
information receive the information.

Exemptions from a wage order

14. (1) Any person may apply to the Minister in the prescribed manner and
form for an exemption from the provisions of awage order.

(2) The Minister may exempt any person or category of persons from any
provision of awage order if the Minister is satisfied that -

(@  thetermsand conditions of employment of the employees affected by the
exemption are not less favourable than those contained in the wage order;
or

(b)  special circumstances exist that justify the exemption in the interests of the
affected employees.

(3 Anexemption granted in terms of subsection (2) -

(@ must be set out in the prescribed form, which must -
(i) statethe period of the exemption as determined by the Minister; and
(i)  besigned by the Minister;

(b)  may commence on -
(i) thedateitissigned, or alater date; or

(i) adate beforethe dateit is signed, but not earlier than the date of the
application for exemption; and

(c)  may include any conditions under which the exemption is granted.
(4) The Permanent Secretary must -

(@ forward the exemption to any person exempted and the empl oyees affected
by the exemption; and

(b)  furnishacopy of the exemptionto any person on payment of the prescribed
fee.

(5) TheMinister may, inwriting, amend or withdraw an exemption.

PART C
HOURS OF WORK
Declaration of continuous shifts
15. (1) TheMinister may, by noticein the Gazette, declare any operation to

be a continuous operation and permit the working of continuous shiftsin respect of those
operations.
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(2) In anotice referred to in subsection (1), the Minister may prescribe any
condition in respect of the shift, provided that no one shift may be longer than eight
hours.

(3 Inadditionto publication of any information in the Gazette as contemplated
in this section, the Minister must, where appropriate, publish the information through
other available means, with a view to ensuring that the intended recipients of the
information receive the information.

Ordinary hours of work

16. (1) Subjecttoany provision of this Chapter to the contrary, an employer
must not require or permit an employee, other than an employee contemplated in
subsection (3), to work more than -

(@ 45 hoursin any week, and in any case, not more than -

(i)  ninehourson any day, if the employee works for five days or fewer
in aweek; or

(i)  eight hours on any day, if the employee works for more than five
daysin aweek; or

(b) if the employee worksin a continuous operation, the maximum number of
hours prescribed by the Minister intermsof section 15(2) for that employee's
continuous shift.

(2) The ordinary hours of work of an employee described in subsection (1)
whose duties include serving members of the public may be extended up to 15 minutes
in aday, but not more than atotal of 60 minutes in aweek, to enable that employee to
continue performing those duties after the completion of ordinary hours of work.

(3) Subject to any provision of this Chapter to the contrary, an employer must
not require or permit a security officer, an employee working in emergency healthcare
services or an employee of aclass designated by the Minister in terms of subsection (5)
to work more than -

(@ 60 hoursinany week, and in any case, not more than -

(i) 12 hourson any day, if the employee worksfor five days or fewer in
aweek; or

(i) 10 hoursonany day, if the employee worksfor morethan five daysa
week; or

(b) if the employee worksin a continuous operation, the maximum number of
hours prescribed by the Minister intermsof section 15(2) for that employee's
continuous shift.

(4) In determining the time worked during the week by an employee for the
purposes of this section, any meal interval referred to in section 18 -

(@  of an employee subject to subsection (3) must be regarded as time worked,;
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(b)  of any other employee must be disregarded.

(5) The Minister may designate a class of employees for the purpose of
subsection (3) by notice in the Gazette if satisfied that the affected employees or their
registered trade unions have been consulted.

Overtime

17. (1) Subjecttoany provision of this Chapter to the contrary, an employer
must not require or permit an employee to work overtime except in accordance with an
agreement, but, such an agreement must not require an employee to work more than 10
hours overtime aweek, and in any case, not more than three hours' overtime a day.

(2) Anemployer must pay an employee for each hour of overtime worked at a
rate at least one and one-half times the employee’s hourly basic wage but, when an
employee who ordinarily works on a Sunday or public holiday, works overtime on that
Sunday or public holiday, the employer must pay that employee at a rate of at least
double the employe€’ s hourly basic wage.

(3 Anemployer may apply in writing to the Permanent Secretary to increase
thelimits on overtime work referred to in subsection (1) if the employees affected by the
application agree.

(4) If the Permanent Secretary grants the application, the Permanent Secretary
must issue a notice stipulating -

(@  theclass of employeesto whom the notice applies;
(b)  the new limits on overtime work;
(c)  any conditions concerning the working of that overtime; and
(d) itsperiod of application,
and may amend or withdraw the notice at any time.

(5) Thissection, except subsection (2), does not apply to an employee who is
performing urgent work.

Meal intervals

18. (1) Anemployer must give an employee who works continuously for
more than five hours ameal interval of at least one hour.

(2) Anemployer may shorten the meal interval to not less than 30 minutesif -
(@ the employee agrees, and

(b)  theemployer has given written notice to the Permanent Secretary of
that agreement.

(3 Anemployer must not require or permit an employeeto work during ameal
interval.
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(4) For the purposes of this section -

(@  work iscontinuous unlessit is interrupted by an interval that is more than
60 minutes, or such shorter period as agreed in terms of subsection (2);

(b)  adriver of amotor vehicle who doesno work other than remaining in charge
of thevehicleor itsload during a meal interval isdeemed not to beworking
during the interval; and

(c) anemployee must be remunerated for any portion of ameal interval that is
longer than 90 minutes.

(5) This section does not apply to —

(@ anemployeewho isengaged in urgent work;

(b)  asecurity officer; or

(c) anemployee who works on a continuous shift.

Night work

19. (1) Anemployeeisentitled to an additional payment of six percent of
that employee’ shourly basic wage, excluding overtime, for each hour of work performed
by that employee between the hours of 20h00 and 07h00.

(2) Anemployer must not require or permit an employee, whom the employer
knows, or reasonably ought to know, is pregnant, to perform any work, including overtime
work, between the hours of 20h00 and 07h00, during the period -

(@) eight weeks before her expected date of confinement; or

(b) eight weeks after her confinement.

(3) The periods referred to in subsection (2) may be extended if a medical
practitioner certifiesthat it is necessary for the health of the employee or her child.

Daily spread-over and weekly rest period

20. (1) No employer may require or permit an employee, other than an
employee who is performing urgent work, to work a spread-over of more than 12 hours.

(2) Anemployer must not require or permit an employee, other than an employee
who isperforming urgent work, to work without aweekly interval of at |east 36 consecutive
hours of rest.

Work on Sundays

21. (1) An employer must not require or permit an employee to perform
work on a Sunday, except as provided in this section.

(2) Subsection (1) does not apply to an employer who employs an employee
for the purposes of -
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(@  urgent work;

(b) carrying on the business of a shop, hotel, boarding house or hostel that
lawfully operates on a Sunday;

(c) performing domestic service in a private household;

(d) hedthand social welfare care and residential facilities, including hospitals,
hospices, orphanages and old age homes,

(e) work on afarm required to be done on that day;
(f)  work in which continuous shifts are worked; or

(g any activity approved by the Permanent Secretary intermsof subsection
(4).

(3 Anemployer may apply in writing to the Permanent Secretary to approve
work on Sundays if the employees affected by the application agree.

(4) If the Permanent Secretary grants the application, the Permanent Secretary
must issue a notice in writing stipulating -

(@ thenature of the work to which the notice applies; and
(b)  any conditionsthat may apply.

(5) Subject to subsection (6), an employer must pay an employee who works
on Sunday double that employee’s hourly basic wage for each hour worked.

(6) Despite subsection (5), an employer may pay an employee who works on
Sunday, one and one half of that employee’ s hourly basic wage for each hour worked, if -

(@ theemployer grantsthat employee an equal period of time away from work
during the next working week; and

(b)  that employee agrees.
(7) Inacase of an employee who ordinarily works on Sunday, the employer
must pay the employee’s daily remuneration plus the hourly basic wage for each hour

worked.

(8 For the purpose of this section, if the majority of the hours worked on a
shift that extends into or begins on a Sunday falls on -

(@ the Sunday, all the hours on that shift are deemed to have been worked on
Sunday; or

(b) the Saturday or Monday, all the hours on that shift are deemed to have been
worked on that Saturday or Monday.

Public holidays

22. (1) Anemployer must not require or permit an employeeto perform any
work on a public holiday, except as provided in this section.
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(2) Subsection (1) does not apply to an employer who employs an employee
for the purposes of —

(@  urgent work;

(b) carrying on the business of a shop, hotel, boarding house or hostel that
lawfully operates on a public holiday;

(c) performing domestic service in a private household;

(d) hedthand social welfare care and residential facilities, including hospitals,
hospices, orphanages and old age homes;

(e)  work on afarm required to be done on that day;
(f)  work in which continuous shifts are worked; or

(g any activity approved by the Permanent Secretary in terms of subsection
(4).

(3 Anemployer may apply in writing to the Permanent Secretary to approve
work on a public holiday if the employees affected by the application agree.

(4) If the Permanent Secretary grants the application, the Permanent Secretary
must issue a notice in writing stipulating -

(@  the nature of the work to which the notice applies; and
(b)  any conditionsthat may apply.

(5) If apublic holiday falls on a day on which an employee would ordinarily
work, the employer must either -

(@ pay-

(i)  anemployee who does not work on the public holiday, no less than
that employee’ s daily remuneration subject to subsection (6); or

(i)  anemployeewhoworkson the public holiday, that employee’ snormal
daily remuneration plus that employee’'s hourly basic wage for each
hour worked; or

(b) if the employee referred to in paragraph (a)(ii) requests and the employer
agrees -

(i)  pay an employee who works on the public holiday that employee’'s
normal daily remuneration plus one half of that employee’s hourly
basic wage for each hour worked; and

(i)  grant that employee an equal period of time from work during the
next working week.
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(6) If anemployeewho doesnot work on apublic holiday fails, without avalid
reason, to work on either the day immediately before, or the day immediately following,
that public holiday, the employer isnot required to pay that employee the amount otherwise
required in terms of subsection (5)(a)(i).

(7) If an employee works on a public holiday that falls on a day other than the
employee’s ordinary work day, the employer must pay double that employee’s hourly
basic wage for each hour worked.

(8) Forthepurposeof subsections(1) to (7), if the mgjority of the hoursworked
on a shift, that extends into or begins on a public holiday, falls on -

(@ thepublicholiday, al the hourson that shift are deemed to have been worked
on the public holiday; or

(b) theother day, all the hourson that shift are deemed to have been worked on
that day.

PART D
LEAVE

Annual leave

23. (1) For the purpose of this section “ordinary work week” means the
number of days per week ordinarily worked by an employee.

(2) Every employeeisentitled to at |east four consecutive weeks' annual leave
with full remuneration in respect of each annual leave cycle, calculated as follows:

Number of daysin ordinary work week Annual leave
entitlement in working days

24
20
16
12

RPINW| A~ OO

(3) If an employee does not ordinarily work afixed number of days per week,
the employeeisentitled to annual |eave calculated on the basis of the average number of
days worked per week over the 12 months prior to the commencement of a new annual
leave cycle, multiplied by four.

(4) Thenumber of leave days referred to in subsection (2) may be reduced by
the number of daysduring the annual leave cyclewhich, on request by the employee, the
employer granted that employee as occasional |eave on full remuneration.

(5) Anemployer may determine when the annual leaveisto be taken provided
that it istaken no later than —



No. 3971 Government Gazette 31 December 2007 33

Act No. 11,2007 LABOUR ACT, 2007

(@  four months after the end of the annual leave cycle; or

(b) six months after the end of the annual leave cycle, if, before the end of the
four month period contemplated in paragraph (a), the employee agreed in
writing to such an extension.

(6) Anemployer must pay the remuneration due to an employee in respect of
annual leave -

(@ according to that employee’ sregular pay schedule, if the employeeis paid
by direct deposit as contemplated in section 11(1)(b)(ii); or

(b)  inany other case, not later than -

(i)  thelast working day before the commencement of the annual leave;
or

(i)  not later than the first pay day after the end of the leave period, if the
employee requests such an extension in writing.

(7)  Anemployer must not require or permit an employee to take annual leave
during any other period of leave to which the employee is entitled in terms of this Part.

(8 Anemployer must grant an employee an additional day of paid leave if a
public holiday falls on aday -

(@  during the employee’ s annual leave; and
(b)  onwhich the employee would ordinarily have worked.

(9 An employer must not require or permit an employee to work for the
employer during any period of annual leave.

(10) Except on termination of employment, an employer must not pay an
employee an amount of money in substitution for the annual leaveto which that employee
isentitled, whether or not the employee requests or agrees in writing to such a payment.

Sick leave

24. (1) Duringany sick leave cycle, an employeeisentitled to sick leave as
follows:

(@  not less than 30 working days, if the employee ordinarily works five days
during aweek;

(b)  not less than 36 working days, if the employee ordinarily works six days
during the week; and

()  not lessthan the number of working days calculated on apro rata basis, if
the employee ordinarily works fewer than five days during a week,

but an employeeis entitled to one day’ s sick leave for every 26 days worked during the
employee’ sfirst year of employment.
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(2) For the purposes of subsection (1)(b), the sick leave days to which an
employee who does not ordinarily work a fixed number of days per week is entitled
must be cal culated annually on the basis of the average number of daysworked per week
over the previous 12 months.

(3)  Subject to subsection (4), on the employee’ snormal pay day, the employer
must pay that employee an amount equal to that employee’ sdaily remunerationfor each
day of absence on sick leave.

(4) Despite subsection (3), an employer is not required to pay an employee for
sick leave in any of the following circumstances:

(@ if theemployee -
(i)  hasbeen absent from work for more than two consecutive days; and

(i)  failsto produce amedical certificate by amedical practitioner or any
other evidence of proof of illness as may be prescribed;

(b) to the extent that the employee is entitled to payment in terms of the
Employees’ Compensation Act, 1941 (Act No. 30 of 1941), if theemployee
isabsent fromwork during any period of incapacity arising from an accident
or ascheduled disease;

(c) totheextent that the employeeisentitled to payment in respect of that sick
leave from afund or organisation -

(i)  designated by the employee, and in respect of which the employer
makes contributions at |east equal to that made by the employee; and

(ii)  that guarantees the payment of sick leave; or

(d) totheextent that the employeeisentitled to payment in respect of that sick
leave under any other legidlation.

(5) Sickleave-
(@)  doesnot form part of annual, compassionate or maternity leave;

(b)  doesnot entitlethe employeeto any additional remuneration on termination
of employment; and

(c) if not used during the period referred to in subsection (1), lapses at the end
of that period.

Compassionate leave
25. (1) An employee is, during each period of 12 months of continuous
employment, entitled to five working days compassionate leave with fully paid

remuneration.

(2) Anemployeeisentitled to compassionate leaveif thereisadeath or serious
illnessinthe family.
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©)

The Minister must prescribe the form and manner in which compassionate

leave may be applied for by an employee and any other information that may be required
to support the application.

(4)
(@
(b)

(©

()
(@
(b)
(©
(d)

Compassionate leave -
does not form part of annual, sick or maternity leave;

does not entitle the employeeto any additional remuneration on termination
of employment; and

if not used during the period referred to in subsection (1), lapses at the end
of that period.

For the purposes of this section "family" means a-

child, including a child adopted in terms of any law, custom or tradition;
SPOUSE;

parent, grandparent, brother or sister, of the employee; or

father-in-law or mother-in-law of the employee.

Maternity leave

26.

()  Subject to subsection (3), afemale employee who has completed six

months' continuous service in the employment of an employer is, with a view to her
confinement, entitled to not less than 12 weeks maternity leave, calculated as follows:

(@

(b)

(2)

before her actual date of confinement -

(i) sheisentitled to commence maternity leave four weeks before her
expected date of confinement, as certified by her medical practitioner;
and

(i) she is entitled to maternity leave for the entire time from the
commencement of her maternity leave as contemplated in paragraph
(i), until her actual date of confinement;

after her date of confinement, sheis entitled to —

(i