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COMMONWEALTH OF DOMINICA

ACT No. 2 of 2013

I assent

E. WILLIAMS

President

10th April, 2013

AN ACT TO AMEND THE CRIMINAL LAW AND

PROCEDURE ACT, CHAP. 12:01.

(Gazetted  18th April, 2013 .)

BE IT ENACTED by the Parliament of the Commonwealth of

Dominica as follows:

1. This Act may be cited as the –

CRIMINAL LAW AND PROCEDURE

(AMENDMENT) ACT 2013 .

Short title.

LS
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2. In this Act the Criminal Law and Procedure Act is

referred to as “the Act.”.

3. Section 2 of the Act is amended by inserting the following

definitions in the proper alphabetical order -

“authorizing officer” means a law enforcement officer of

equivalent or higher status to a police inspector;

“compulsion order” means a compulsion order made by

the court under section 36F;

“Convention State” means a state which is a party to the

Vienna Convention;

“court” means the magistrates’ court, the High Court or

the Court of Appeal;

“custodial interview” means an interview which occurs

while a person is under arrest in a place of

detention, involving a law enforcement officer’s

questioning under caution that is reasonably

likely to elicit incriminating responses;

“defendant”, in relation to any criminal proceedings, means

a person charged with a serious crime to which

the proceedings relate, whether or not convicted;

“electronic recording” means an audio, video or digital

recording that is an authentic, accurate, unaltered

record of a custodial interview, beginning with a

law enforcement officer’s advice of the person’s

constitutional rights and ending when the

interview has completely finished;

“evidentiary ruling” means a ruling which relates to the

admissibility or exclusion of any prosecution

evidence;

Interpretation.

Amendment of section 2

of the Act.

Chap. 12:01.
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“interim compulsion order” means an interim compulsion

order made by the court under section 36E;

“law enforcement agency” means the Commonwealth of

Dominica Police Force, The Customs Department,

the Immigration Department, The Financial

Intelligence Unit or other State Investigatory

agency in Dominica;

“law enforcement officer” means a police officer, customs

officer, immigration officer or investigator of the

Financial Intelligence Unit or officer of any other

law enforcement agency in Dominica;

“legal adviser” means a person who is admitted and

entitled to practice law as an attorney-at-law in

Dominica;

“medical practitioner” means a person registered as a

medical practitioner under the Medical Act or

any Act replacing it;

“medical treatment” means treatment for mental disorder;

“Minister” means the Minister responsible for legal affairs;

“place of detention” includes a jail or police station, a

holding cell, or other place where a person is held

in connection with juvenile or criminal charges

and where recording equipment is located;

“qualifying evidentiary ruling” means an evidentiary ruling

of a judge in relation to a trial on indictment which

is made at any time, whether before or after the

commencement of the trial, before the opening

of the case for the defence;

“qualifying offence” means an offence punishable with

five or more years imprisonment;

Chap. 39:02.
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“remote communication” means communicating from a

different location from which the custodial

interview takes place;

“restriction order” means a restriction order made by the

court under section 36H;

“serious crime” means an offence specified in the First Schedule;

“ship” includes a vessel used in navigation;

“special defence” includes the defence of alibi, duress,

automatism, necessity, insanity or any defence

tending to affect the question of liability of the

accused;

“statement” means an oral, written, sign language or

nonverbal communication made by the suspect;

“suspect”, in relation to a serious crime, means a person

who is reasonably suspected of having committed

the serious crime and is under arrest for the

serious crime;

“treatment” includes –

(a) nursing;

(b) care;

(c) psychological intervention;

(d) habilitation, including education, and training in

work, social and independent living skills; and

(e) rehabilitation;

First Schedule.
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“Vienna Convention” means the United Nations Convention

against Illicit Traffic in Narcotic Drugs and

Psychotropic Substances which was signed in

Vienna on 20th December 1988;

“written statement” means any statement made in writing

and signed by the suspect in relation to his arrest

for a serious crime.”.

4. The Act is amended by inserting immediately after section

2 the following new section 2A –

“2A. Where a provision of this Act is in conflict

with any other law, or where the exercise of any

power conferred by or under this Act would be

inconsistent with the exercise of a power conferred

by or under any other law, the provisions of this Act

apply in so far as it so conflicts.”

5. Section 3 of the Act is amended in subsection (4) by

inserting the word “Fourth” immediately before the word

“Schedule”.

6. The Act is amended by inserting immediately after

section 7 the following new sections 7A, 7B and 7C –

7A. A person who does  an act or series of acts

which has a tendency to obstruct, prevent, pervert or

defeat and which is intended to obstruct, prevent,

pervert or defeat the course of public justice in

Dominica commits an offence and is liable on

conviction to imprisonment for fourteen years.

7B. A person who conspires to obstruct,

prevent, pervert or defeat the course of public

Insertion of new section

2A.

Application.

Insertion of new sections

7A, 7B and 7C.

Amendment of  section 3.

“Perverting the

course of justice.

Conspiring to

pervert the couse.
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justice in Dominica commits an offence and is liable

on conviction to imprisonment for  fourteen years.

7C. (1) A person who causes any wasteful

employment of the police by knowingly making to any

person a false report orally or in writing tending to

show -

(a) that an offence has been committed;

(b) to give rise to apprehension for the safety of

any person or property; or

(c) to show that he has information material

to any police inquiry,

commits an offence and is liable on summary conviction

to a fine of ten thousand dollars or imprisonment for

six months or both.

(2) No proceedings shall be instituted for an offence

under this section except by or with the consent of the

Director of Public Prosecutions.”

7. The Act is amended by inserting immediately after Part II

the following Part IIA and Part IIB -

“PART IIA

INTERVIEWING OF SUSPECTS

14A. (1) Subject to subsection (2) a law enforce-

ment officer may conduct a custodial interview when a

suspect is arrested for any serious crime and the interview

Wasting police

time.

Insertion of  new Part

IIA and Part IIB.

Custodial

interview.
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must be electronically recorded.

(2) Notwithstanding subsection (1) an

authorizing officer may, in accordance with subparagraph

3.2 of the Second Schedule, authorize the interviewing

officer not to electronically record the custodial

interview.

14B. (1) An interpreter, if needed for a custodial

interview, may participate by remote communication.

(2) The law enforcement officer shall

remind the suspect of his right to a legal adviser.

(3) The guidance contained in the Second

Schedule applies to the procedure for electronic

recording of a custodial interview.

14C. A written statement made by a suspect

and read during a custodial interview relating to a

serious crime must be electronically recorded.

14D. Subject to sections 14E and 14F, a statement

made by a suspect during a custodial interview that is not

electronically recorded under section 14A, is presumed

inadmissible as evidence against the suspect in any

juvenile or criminal proceeding brought against the

suspect.

14E. A presumption of inadmissibility under

section 14D may be rebutted, and a statement that is

not electronically recorded may be admitted into

evidence in a juvenile or criminal proceeding brought

against the suspect, if the court finds that –

(a) the statement is admissible under applicable

rules of evidence; and

Presumption of

inadmissibility.

Recordings

required if  a

statement

provided.

Conduct of

custodial

interview.

Overcoming the

presumption of

inadmissibility.

Second

Schedule.

Second

Schedule.
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(b) the statement is proven to the satisfaction

of the court to have been made voluntarily,

and is reliable; and

(c) if practicable to do so, a law enforcement

officer made a contemporaneous record

of the reason for not making an electronic

recording of the statement and -

(i) a question put by a law enforce-

ment officer and the responsive

statement of the  suspect was

part of the routine processing

of the suspect; or

(ii) a law enforcement officer failed

in good faith to make an electronic

recording  of  the  custodial

interview because the law enforce-

ment officer failed to operate

the recording equipment properly,

or the recording equipment mal-

functioned or stopped operating; or

(iii) the custodial interview took place

in another jurisdiction and was

conducted by a law enforcement

officer of that jurisdiction in

compliance with the law of that

jurisdiction; or

(iv) the law enforcement officer

conducting the custodial interview

reasonably believed that the
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making of an electronic recording

would jeopardize the safety of

the suspect, a law enforcement

officer, another person, or the

identity of a confidential  informant;

or

(v) the law enforcement officer

conducting the custodial interview

reasonably believed that the

crime for which the person was

taken into custody, or was being

investigated or questioned was

not a serious crime; or

(vi) that equipment to make  an

electronic  recording of the

custodial interview could not be

obtained while it was reasonable

to detain the suspect; or

(vii) exigent circumstances existed

which prevented the making of,

or rendered it not practicable to

make, an electronic  recording

of the custodial interview.

14F. (1) A statement that is made by an electronic

recording which is relevant to any matter in issue in a

juvenile or criminal proceeding, is presumed to be

admitted into evidence in the proceeding unless it is

represented to the court that the statement was or

may have been unfairly obtained.

(2) Where a suspect represents to the

court that the statement was unfairly obtained, the

Exception.
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court shall not allow a statement to be given in

evidence against a defendant except in so far as the

prosecution proves to the satisfaction of the court that

the statement was made by the defendant voluntarily,

and is reliable.

(3) In any juvenile or criminal proceedings

where the prosecution proposes to give in evidence a

statement that is made by an electronic recording, the

court may on its own motion require the prosecution

to prove to the satisfaction of the court that the

statement was made by the defendant voluntarily,

and is reliable.

14G. (1) If an electronic recording is made of a

custodial interview and the suspect is charged with

an offence to which the custodial interview relates, a

copy of the electronic recording must be made

available to the suspect or the suspect’s legal adviser as

directed by the court.

(2) A suspect or the legal adviser is not

entitled to a transcript of an electronic recording of a

custodial interview, or any part of such an electronic

recording.

(3) A court shall not order that a transcript

be made unless satisfied that-

(a) words spoken in the custodial interview

cannot be understood satisfactorily; and

(b) it is practicable to prepare a transcript.

(4) Subsections (2) and (3) do not

prevent a law enforcement officer from making a

transcript of an electronic recording of a custodial

interview and supplying a copy of it to the suspect or

the legal adviser.

Recorded inter-

view to be made

available to the

suspect.
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14H. (1) Subsection (2) applies where, in any

proceedings against a defendant for a serious crime,

evidence is given that the defendant -

(a) at any time before he was charged with

the serious crime, on being interviewed

by a law enforcement officer trying to

discover whether or by whom the serious

crime had been committed, failed to mention

any fact relied on in his defence in the

proceedings; or

(b) on being charged with the serious crime

or informed by a law enforcement officer

that he might be prosecuted for it, failed

to mention any fact relied on in his

defence in the proceedings, being a fact

which in the circumstances existing at

the time the suspect could reasonably

have been expected to mention when

interviewed.

(2) The court, in determining whether

there is a case to answer or the court or jury, in

determining whether the defendant is guilty of the

serious crime charged, may draw inferences from

the failure as appear proper.

(3) Where the defendant was at a

place of detention at the time of the failure, subsections

(1) and (2) do not apply if he had not been allowed an

opportunity to consult in private a legal advisor prior

to being interviewed.

(4) Subject to any directions by the

court, evidence tending to establish the failure may be

Effect of failure

of suspect to

mention facts

when

interviewed.
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given before or after evidence tending to establish the

fact which the defendant is alleged to have failed to

mention.

(5) This section does not —

(a) prejudice the admissibility in evidence of

the silence or other reaction of the

defendant in the face of anything said in

his presence relating to the conduct in

respect of which he is charged, in so far

as evidence would be admissible apart

from this section; or

(b) preclude the drawing of any inference

from any such silence or other reaction

of the defendant which could properly

be drawn apart from this section.

(6) This section does not apply in relation

to a failure to mention a fact if the failure occurred

before the commencement of this section.

14I. If the defendant is charged for a matter

that is not a serious crime the custodial interview will

still be admissible in any criminal proceedings against

the defendant.

PART IIB

ENFORCEMENT POWERS IN RESPECT OF SHIPS

14J. Anything which would constitute a drug

trafficking or money laundering offence if done on

land in any part of the Commonwealth of Dominica

constitutes that offence if done on a ship registered in

Dominica.

Offences on

ships registered

in Dominica.

Effect of charge

for a matter

otherwise than

a serious crime.



2013 CRIMINAL LAW AND PROCEDURE ACT 2

 (AMENDMENT)

19

14K. (1) This section applies to a ship, registered

in Dominica or a Convention State and a ship not

registered in any country or territory.

(2) A person commits an offence if on

a ship to which this section applies, wherever it may

be, he  -

(a) has a controlled drug in his possession;

or

 (b) is in any way knowingly concerned in

the carrying or concealing of a controlled

drug on the ship, knowing or having

reasonable grounds to suspect that the

drug is intended to be imported  or

has been exported contrary to section 5

of the Drugs (Prevention of Misuse)

Act or the law of any state other than

Dominica; or

 (c) commits an offence contrary to section

3 of the Money Laundering (Prevention)

Act;

 (d) commits an offence of conspiring to

defeat justice contrary to section 7B.

(3) A certificate purporting to be issued

by or on behalf of the government of any state other

than Dominica to the effect that the offences in

subsection (2) are prohibited by the law of the state

other than Dominica is evidence of the matters stated.

(4) A person who commits an offence

under this section must be tried in accordance with

the laws of Dominica and is liable to the penalty

imposed under the laws of Dominica.

Chap. 40:07.

Ships used for

 illicit traffic.

Act No. 8 of 2011.
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(5) In this section “a controlled drug”

has the same meaning as in section 4 of the Drugs

(Prevention and Misuse) Act and an offence under

this section is included in the offences to which

section 30 of the Drugs (Prevention and Misuse) Act

applies.

14L.(1) If an enforcement officer has reasonable

grounds to suspect that an offence under section 14J

or 14K has been committed or is about to be committed

on a ship he may -

(a) stop the ship, board it and, if he thinks it

necessary, require the ship to be taken

to a port in Dominica and detain it there;

(b) require the master or any member of the

crew to take such action as may be

necessary;

(c) search the ship, anyone on it and anything

on it including its cargo;

(d) require any person on the ship to give

information concerning himself or

anything on the ship;

(e) open any containers;

(f) make tests and take samples of anything

on the ship;

(g) require the production of documents,

books or records relating to the ship or

anything on it;

(h) make photographs or copies of anything

Chap. 40:07

Powers in

respect of

suspected

offence.
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which production he has power to

require;

(i) arrest without warrant anyone whom

he has reasonable grounds for suspecting to

be guilty of the offence; and

(j) seize and detain anything found on the

ship which appears to him to be evidence

of the offence.

(2) Where an enforcement officer detains a

vessel under subsection (1)  he shall serve on the

master a notice in writing stating that it is to be

detained until the notice is withdrawn by the service

on him of a further notice in writing signed by an

enforcement officer.

(3) The powers under subsection (1)

must not be exercised outside the landward limits of

the territorial sea of the Commonwealth of Dominica

in relation to a ship registered in a Convention State

except with the authority, in the form set out as in the

Third Schedule, of the Chief of Police.

(4) The Chief of Police shall not give his

authority under subsection (3) unless the Convention

State has in relation to the ship -

(a) requested the assistance of Dominica

for the purpose of detecting and the

taking of appropriate action in respect

of the offences under section 14K or 14L;

or

(b) authorized Dominica to act for that purpose.

Third Schedule.
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(5) In giving his authority pursuant to a

request or authorization from a Convention State

the Chief of Police shall impose such conditions or

limitations on the exercise of the powers as may be

necessary to give effect to any conditions or limitations

imposed by that State.

(6) The Chief of Police  may, either of his

own motionor in response to a request from a

Convention State, authorize a Convention State to

exercise, in relation to a ship registered in Dominica,

powers corresponding to the powers conferred on

enforcement officers under subsection (1) but subject to

such conditions or limitations, if any, as he may impose.

(7) An enforcement officer shall not

exercise the powers conferred under subsection (1)

in the territorial sea of any state other than Dominica

without the authority of the Chief of Police and the

Chief of Police shall not give his authority unless

that State has consented to the exercise of the powers.

(8) Where a ship is not registered in any

country or territory and is either in or outside the

landward limits of the territorial sea of Dominica, the

Chief of Police shall authorize the use of the powers

conferred on an enforcement officer under subsection

(1) exercisable in relation to any ship to which section 14J

or 14K applies for the purpose of detecting and the

taking of appropriate action in respect of the offences

mentioned in the sections.

(9) If an enforcement officer cannot

obtain the authority to act under subsection (7) from

the Chief of Police and urgent enforcement action
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under this section needs to be taken, the enforcement

officer exercising any powers shall obtain retros-

pective consent from the Chief of Police at the earliest

reasonable opportunity.

14M. (1) An enforcement officer may take with

him, to assist him in exercising his powers any -

(a) other persons; and

(b) equipment or materials.

(2) A person whom an enforcement

officer takes with him to assist him may perform any

of the functions under section 14L but only under the

supervision of the officer.

14N. An enforcement officer may use reasonable

force, if necessary, in the performance of his functions

under section 14L.

14O. An enforcement officer shall, if required,

produce evidence of his authority.

14P. An enforcement officer is not liable in

any civil or criminal proceedings for anything done in

the purported performance of his functions under this

Part if the court is satisfied that the act was done in

good faith and that there were reasonable grounds for

doing it.”.

8. The Act is amended by inserting immediately after section

31, the following sections 31A-31G:

31A.(1) Where the defendant intends to plead

and give evidence of a special defence, he shall give

written notice of the defence to the complainant, with

any information which might be of material assistance

Assistants,

equipment or

material.

Evidence of

authority.

Protection

of officers.

Use of

reasonable

force.

Insertion of new sections

31A-31G.

“Notice of

special

defence to

complainant.
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to the complainant including any information in the

possession of the defendant, relating to witnesses the

defendant intends to call in support of the special

defence.

(2) Where the defendant intends to plead

and give evidence of an alibi, he shall give notice of

the alibi to the complainant with particulars as to

time and place and of the witnesses by whom he

proposes to prove it, before the examination of the

first witness for the prosecution commences.

(3) The complainant on being given a

notice under subsection (1), if he desires, is entitled to

an adjournment of the case.

31B.(1) Subject to any guidelines as may from

time to time be issued by the Director of Public

Prosecutions, at the trial of any indictable offence the

prosecutor shall -

(a) disclose to the accused any prosecution

material which has not previously been

disclosed to the accused and which, in

the opinion of the prosecutor, might

undermine the case for the prosecutor

against the accused; or

(b) give to the accused a written statement

that there is no material of a description

mentioned in paragraph (a).

(2) For the purposes of this section,

prosecution material is material which -

(a) is in the possession of the prosecutor

and which came into his possession in

Disclosure by

the prosecutor.
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connection with the case for  the  prosecution

against the accused;

(b) the prosecutor has inspected in connection

with the case for the prosecution against

the accused.

(3) Where the material consists of

information which has been recorded in any form, the

prosecutor discloses it for the purposes of this section-

(a) by ensuring that a copy is made of it and

that the copy is given to the accused; or

(b) if in the opinion of the prosecutor it is not

practicable or not desirable to make a

copy by allowing the accused to inspect

it at a reasonable time and place, or by

taking steps to ensure that the accused

is allowed to do so,

and a copy may be in a form that the prosecutor thinks

fit and need not be in the same form as that in which

the information has already been recorded.

(4) Where the material consists of

information  which has not been recorded, the

prosecutor discloses it for the purposes of this section

by ensuring that it is recorded in a form that he thinks

fit and -

 (a) by ensuring that a copy is made of it and

that the copy is given to the accused; or

(b) if in the opinion of the prosecutor it is not

practicable or not desirable, by allowing

the accused to inspect it at a reasonable
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time and place or by taking steps to

ensure that the accused is allowed to do

so.

(5) Where the material does not consist

of information, the prosecutor discloses it for the

purpose of this section by allowing the accused to

inspect it at a reasonable time and place or by taking

steps to ensure that the accused is allowed to do so.

(6) Material must not be disclosed under

this section to the extent that the Court, on an

application by the prosecutor, concludes that it is not

in the public interest to disclose it and orders accordingly.

(7) For the purposes of this section, if

the prosecution intends to adduce evidence of an

expert witness, it shall disclose any material relating

to the evidence of the expert witness, which may

include -

(a) a coroner’s report or post mortem report;

(b) any certificate of analysis;

(c) any ballistic report;

(d) any medical or psychiatric report.

(8) The prosecutor shall make a disclosure

as soon as is reasonably practicable after the accused

is committed for trial or as soon as is practicable

after the accused gives a defence statement or,

where the Court makes an order under section 31D,

within such time as the Court may specify in that

order.
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31C. (1) Subject to any guidelines as the Director

of Public Prosecutions may  from time to time issue,

at the trial of an accused for an offence, the accused

shall, where the prosecutor has  complied with section

31B, give a defence statement to the prosecutor and

the Court.

(2) For the purposes of this section a

defence statement is a written statement -

(a) setting out in general terms the nature of

the defence of the accused;

(b) indicating the matters on which he takes

issue with the prosecution; and

(c) setting out in the case of each matter,

the reason why he takes issue with the

prosecution.

(3) If the defence statement discloses a

special defence, the accused shall give particulars of

the defence in the statement, including -

(a) the name and address of any witness

the accused believes is able to give

evidence in support of the special defence if

the name and address are known to

the accused when the statement is given;

(b) any information in the possession of the

accused which might be of material

assistance in finding any such witness, if

his name and address are not given.

(4) The defence shall make a defence

Disclosure

 by accused.
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statement as soon as is practicable after the prosecution

complies or purports to comply with section 31B or

section 31G.

31D.(1) If the accused has at any time reasonable

cause to believe that -

(a) there is prosecution material which might

be  reasonably expected to assist

the defence of the accused as disclosed

by the defence statement given under

section 31C; and

(b) the material has not been disclosed to

the accused,

the accused may apply to the Court for an order

requiring the prosecutor to disclose such material to

the accused in accordance with section 31G.

(2) For the purpose of this section

prosecution material has the same meaning as in

section 31B.

31E. The duty of the prosecutor to disclose

arises from the commencement of the trial to its conclusion.

31F. (1) Where the defence -

(a) fails to give a defence under section 31B;

(b) gives a defence after undue delay following

the disclosure by the prosecution;

(c) sets out inconsistent defences in a

defence statement given under section

31C;

Continuing

duty of

prosecutor to

disclose.

Faults of

disclosure by

accused.

Application by

accused for

disclosure.
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(d) at his trial puts forward a defence which

is different from any defence set out in

a defence statement given under section

31C;

(e) at his trial, adduces evidence in support

of a special defence without having

given particulars of the defence in a

statement given under section 31C;

(f) at his trial, calls a witness in support of

a special defence without having complied

with section 31C(3);

the Court or, with the leave of the Court, any other

party, may make such comment as appears appropriate

or the Court or jury may draw such inferences as

appear proper in deciding whether the accused

committed the offence.

(2) A person shall not be convicted of an

offence solely on an inference drawn under subsection (1).

31G.After an accused person has been given in

charge to the jury,counsel for the prosecution, may

open the case against the accused, and adduce evidence in

support of the charge.”.

9. The Act is amended by inserting immediately after section

36, the following new sections 36A-36I –

36A.(1) An accused is unfit for trial if the accused

lacks decision-making capacity.

(2) If the court is of the opinion that it is

expedient to do so and in the interests of the accused,

it may postpone consideration of the question of

decision-making capacity until any time up to

the opening of the case for the defence.

Opening

case and

evidence for

prosecution.

Insertion of new

sections 36A-36I.

“Decision-

making capacity.
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(3) If, before the question of decision-

making capacity falls to be determined, the jury return

a verdict of acquittal on the count on which the

accused is being tried, that question must not be

determined.

(4) Notwithstanding subsections (2) and

(3), the question of decision-making capacity must be

determined as soon as it arises.

(5) In determining the decision-making

capacity of a defendant under subsection (1), the

court shall take account of –

(a) the complexity of the particular proceedings

and gravity of the outcome;

(b) how important any disability is likely to

be in the context of the decision the

accused must make in the context of the

trial which the accused faces;

(c) the ability of the accused to –

(i) understand the nature of the

charge;

(ii) understand the requirement to

tender a plea to the charge and

the effect of such a plea;

(iii)  understand the purpose of, and

follow the course of, the trial;

(iv) understand the evidence that

may be given against him;
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(v) instruct and otherwise communi-

cate with his legal representative;

 and

(b) any other factor which the court

considers relevant.

(6) A court shall not make a determination

under subsection (5) except on the written or oral

evidence of two or more registered medical practitioners

at least one of whom is approved.

(7) For the purposes of this Act, an

accused lacks capacity in relation to a trial if at the

material time he is incapable of participating effectively

in the trial because he is unable to make a decision for

himself in relation to a trial because of a temporary or

permanent disability of, or a disorder in the functioning

of, the mind or brain.

(8) For the purposes of subsection (7),

an accused is unable to make a decision for himself

if he is unable to –

(a) understand the information relevant to

the decision;

(b) retain the information relevant to the

decision;

(c) use or weigh the information relevant to

the decision as part of the process of

making the decision; or

(d) communicate his decision, whether by

talking, using sign language or any other

means.
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(9) In subsection (7)(a), the information

relevant to a decision includes information about the

reasonably foreseeable consequences of –

(a) deciding one way or another; or

(b) failing to make the decision.

(10) An accused is not to be regarded as

unable to understand the information relevant to a

decision under subsection (7)(a) if he is able to

understand an explanation of it given to him in a way

that is appropriate to his circumstances, using simple

language, visual aids or any other means.

(11) For the purposes of subsection

(7)(b), the fact that an accused is able to retain the

information relevant to a decision for a short period

only does not prevent him from being regarded as able

to make the decision.

(12) A lack of capacity cannot be  established

merely by reference to –

(a) the age or appearance of an accused; or

(b) a condition of his, or an aspect of his

behaviour, which might lead others

to make unjustified assumptions about

his capacity.

(13)An accused is not presumed to  lack

decision-making capacity because he has made an

irrational or unwise decision.

(14) In proceedings under this Act or

any other enactment, any question whether an accused
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lacks decision-making capacity within the meaning of

this Act must be decided on the balance of probabilities.

(15) The court shall assess decision

making capacity with a view to ascertaining whether

an accused can undergo a trial or plead guilty with the

assistance of special measures.

36B.(1)Where the court finds that with the

assistance of special measures an accused can plead

guilty and participate effectively in the trial, the judge

may order the use of special measures.

(2)The special measures which may be

ordered to be used under subsection (1) are –

(a) the use of an intermediary; or

(b) such other measures as the Minister

may, by order prescribe.

(3) The function of an intermediary is to –

(a) communicate to -

(i) the accused, questions put to

the accused; and

(ii) any person asking the questions,

the answers given by the accused

in reply to such questions; and

(b) explain such questions or answers so far

as necessary to enable them to be

understood by the accused.

Special measures.
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36C.(1)Where an accused is found to lack

decision-making capacity, the prosecution shall prove

that the accused did the act or made the omission

charged and that there are no grounds for an acquittal.

(2) The court shall, on the basis of the

evidence, if any, already given in the trial and such

evidence, or further evidence, as may be led by either

party and if the court is satisfied beyond reasonable

doubt make a finding -

(a) as respects any charge on the indictment

or, as the case may be, the complaint in

respect of which the accused was being

or was to be tried, that he did the act or

made the omission constituting the

offence; and

(b) that there are no grounds for acquitting

him.

(3) Where the court is not satisfied that

the accused did the act or made the omission constituting

the offence, it shall, subject to subsection (4), acquit

the person of the charge.

(4) Where, as respects a person acquitted

under subsection (3), the court is satisfied as to the

matter mentioned in subsection (2)(a) but it appears

to the court that the person had  a mental disorder at

the time of doing the act or making the omission

constituting the offence, the court shall state whether

the acquittal is on the ground of mental disorder.

(5) Where it appears to the court that it

is not practical or appropriate for the accused to

attend the trial the court may, if no objection is taken

by or on behalf of the accused, order that the trial

proceed in his absence.

Finding that

the accused did

the act or made

the omission

charged against

him.
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36D. (1)If the accused is acquitted, the court

may hold a further hearing, on the application of any

party or the representative of any party to the

proceedings, to determine whether or not the acquittal

is because of mental disorder existing at the time of

the offence.

(2) Where it appears to the court that it

is not practicable or appropriate for the accused to be

brought before it for the purpose of determining

whether he has a mental disorder so that his trial

cannot proceed, then, if no objection to such a course

is taken by or on behalf of the accused, the court may

order that the case be proceeded with in his absence.

(3) The verdict of acquittal because of

mental disorder must be determined by the court on

such evidence as has been heard or on any further

evidence as is called.

(4) Where evidence is brought before

the court that the accused had a mental disorder at the

time of doing the act or making the omission constituting

the offence with which he is charged and he is

acquitted, the court shall -

(a) in proceedings on indictment, direct the

jury to find; or

(b) in summary proceedings, state,

whether the accused had a mental disorder at such

time, and, if so, declare whether he was acquitted

on account of the mental disorder at that time.

Further hearing.
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(5) It is not competent for a person

charged summarily in the magistrates court to found

on a plea of mental disorder standing in bar of trial

unless, before the first witness for the prosecution is

sworn, he gives notice to the prosecutor of the plea

and of the witnesses by whom he proposes to maintain

it; and where such notice is given, the court shall, if the

prosecutor so moves, adjourn the case.

(6) Where the court makes a finding that

the acquittal is because of mental disorder the  court

may –

(a) remand the person in custody or on bail; or

(b) where the court is satisfied on the written

or oral evidence of two medical  practitioners,

that a hospital is available for his admission

and suitable for his detention, make an

interim compulsion order under section

36E;

(c) make a compulsion order authorizing

the detention of the accused in hospital

under section 36F; or

(d)  in addition to making a compulsion order

make a restriction order in respect of the

accused;

(e) make no order.

(7) Where the court is satisfied, having

regard to a report submitted in respect of an accused

following an interim compulsion order, that, on

a balance of probabilities, the risk his being at liberty
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presents to the safety of the public at large is high, it

shall make orders under both paragraphs (c) and (d)

of subsection (6) in respect of the accused.

(8) Where a finding under this section is

quashed and there has been no challenge to a finding

in relation to section 36A that the accused lacks

decision-making capacity, the Court of Appeal may

order a re-hearing under this section.

36E.(1) The court may make an interim compulsion

order if -

(a) an accused has a mental disorder; and

(b) medical treatment is available for the

accused which would be likely to -

(i) prevent the mental disorder

worsen-ing; or

(ii) alleviate any of the symptoms,

or effects, of the disorder; and

(c) there would be a significant risk to the

health, safety or welfare of the accused

or to the safety of any other person if he

were not provided with such medical

treatment.

(2) An interim compulsion order may

authorize –

(a) in the case of an accused who, when the

interim compulsion order is made, has

not been admitted to a specified hospital,

the removal, before the expiry of a

Interim

compulsion

order.
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period of seven days beginning with the

day on which the order is made of the

accused to the specified hospital by a -

(i) police officer;

(ii) person employed in, or

contracted to provide services

in or to, the specified hospital

who is authorized by the managers

of that hospital to remove persons

to hospital for the purposes of

this section; or

(iii) specified person;

(b) the detention of the accused in a specified

hospital; and

(c) the giving to the accused, of medical

treatment.

(3) The court may make an interim

compulsion order under subsection (2)(c) in respect

of an accused only where it has not previously made

such an order in respect of the accused under that

paragraph.

(4) The court which made an interim

compulsion order may, at any time while the order is

in force, review the order on the ground that there has

been a change of circumstances since the order was

made and, on such review -

(a) where the court considers that such an

order is no longer required in relation to

a person, it shall revoke the order and
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may remand the accused in custody or

on bail;

(b) in any other case, the court may -

(i) confirm or vary the order; or

(ii) revoke the order and make such

other order under the provisions

of this Act, as the court considers

appropriate.

(6) In this section, “specified” means

specified in the interim compulsion order.

36F.(1) A court may make a compulsion

order if it is -

(a)  satisfied on the written or oral evidence

of two medical practitioners, that -

(i) the offender has a mental disorder;

(ii) medical treatment which would

be likely to prevent the mental

disorder worsening or alleviate

any of the symptoms, or effects,

of the disorder, is available for

the offender;

(iii) if the offender were not provided

with such medical treatment

there would be a significant risk

to the health, safety or welfare

of the offender or to the safety

of any other person; and

Compulsion

order.
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(iv) the making of a compulsion order

in respect of the offender is

necessary;

(b) appropriate having regard to –

(i) a report from a mental health

officer, prepared in accordance

with the Mental Health Act, in

respect of the offender;

(ii) all the circumstances, including

the nature of the offence of

which the offender was convicted,

the antecedents of the offender,

and any alternative means of

dealing with the offender.

(2) Subject to subsection (4), a compulsion

order may authorize detention in a hospital if, on the

written or oral evidence of two medical practitioners

it appears to the court that the -

(a) medical treatment under subsection

(1)(b) can be provided only if the offender

is detained in hospital;

 (b) offender could be admitted to the hospital

to be specified in the order before the

expiry of the period of seven days

beginning with the day on which the

order is made; and

(c) hospital to be specified is suitable for the

purpose of giving the medical treatment

to the offender.

Chap. 40:62.
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(3) Subject to subsection (5), a compulsion

order is valid for a period of six months beginning with

the day on which the order is made.

(4) A compulsion order may authorize

detention in a state hospital only if, on the written or

oral evidence of two medical practitioners it appears

to the court that -

(a) the offender requires to be detained in

hospital under conditions of special

security; and

  (b) conditions of special security can be

provided only in a state hospital.

(5) Where the court makes a -

  (a) compulsion order in respect of an offender;

and

  (b) restriction order in respect of the offender,

the compulsion order authorizes the measures specified

in it without limitation of time.

(6) The measures under subsection (5)

are -

  (a) the detention of the offender in the

specified hospital;

  (b) medically recommended patients in

accordance with section 7 of the Mental

Health Act;

(c) the imposition of a requirement on the

offender to attend -
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(i) on specified or directed dates; or

(ii) at specified or directed intervals,

specified or directed places with

a view to receiving medical

treatment;

(d)  the imposition of a requirement on the

offender to attend -

(i) on specified or directed dates;

or

(ii) at specified or directed intervals,

specified or directed places with

a view to receiving community

care services, relevant services

or any treatment, care or service;

(e) subject to subsection (7), the imposition

of a requirement on the offender to

reside at a specified place;

(f) the imposition of a requirement on the

offender to allow -

(i) a mental health officer;

(ii) the medical practitioner

responsible for the offender; or

(iii) any person responsible for

providing medical treatment,

community care services, relevant

services or any treatment, care or

service to the offender who

is authorized for the purposes of

this paragraph by the medical
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practitioner responsible for the

offender,

to visit the offender in the place where

the offender resides;

(g) the imposition of a requirement on the

offender to obtain the approval of the

mental health officer to any change of

address; and

(h) the imposition of a requirement on the

offender to inform the mental health

officer of any change of address before

the change takes effect;

(i) any other measures the Minister may,

by regulations prescribe.

(7) The court may make a compulsion

order imposing, under subsection (6)(e), a requirement

on an offender to reside at a specified place which is

a place used as a general hospital only if the court is

satisfied that the general hospital is willing to receive

the offender.

(8) The power conferred by subsection

(6)(i) may be exercised so as to make different

provision for different cases or descriptions of case or

for different purposes.

(9) Regulations made under subsection

(6)(i) are subject to affirmative resolution of the House.

(10) A compulsion order -

(a) must specify -
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(i) by reference to the definition of

“mental disorder” in section 2(1)

of the Mental Health Act, the

type of mental disorder that each

of the medical practitioners

specifies that the offender has

that is also specified by the

other; and

(ii)  if the order does not authorize

the detention of the offender in

hospital, the name of the hospital

the managers of which are to

have responsibility for appointing

the offender’s responsible

medical officer; and

(b) may include -

(i) in a case where a compulsion

order authorizes the detention

of the offender in a specified

hospital; or

(ii) in a case where a compulsion

order imposes a requirement on

the offender to reside at a

specified place,

such directions as the court thinks fit for the removal

of the offender to, and the detention of the offender

in, a place of safety pending the admission of

the offender to the specified hospital or, as the case

may be.

Chap. 40:62.
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(11) Where the court makes a compulsion

order in relation to an offender, the court -

(a) shall not -

(i) make an order under section 8

of the Mental Health Act;

(ii) make an interim compulsion

order;

(iii) pass a sentence of imprisonment;

(iv) impose a fine;

(b) may make any other order that the court

has power to make under this Act.

(12) In this section—

“general hospital” has the meaning given under

section 2(1) of the Mental Health Act;

“House” means the House of Assembly under

section 30 of the Constitution;

“Minister” means the Minister responsible for

health;

“responsible medical officer”, in relation to an

offender, means the responsible medical

officer appointed in respect of the

offender under section 3(1) of  the Mental

Health Act.

Chap. 40:62.

Chap. 40:62.

Chap. 40:62.
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36G.(1) Where a compulsion order —

(a) authorizes the detention of an offender

in a specified hospital; or

(b) imposes a requirement on an offender to

reside at a specified place,

this section authorizes the removal, before the expiry

of the period of seven days beginning with the day on

which the order is made, of the offender to the

specified hospital or place, by any of the persons

under subsection (2).

(2) The persons who may remove an

offender under subsection (1) are a -

(a) police officer;

(b) person employed in, or contracted to

provide services in or to, the specified

hospital who is authorized by the managers of

that hospital to remove persons to the

hospital for the purposes of this section;

and

(c) specified person.

(3) In this section, “specified” means

specified in the compulsion order.

36H.(1) Where a compulsion order authorizing

the detention of a person in a hospital under this Act

is made in respect of a person, and it appears to the

court -

(a) having regard to the nature of the offence

with which he is charged;

Restriction order.

Compulsion

order

authorizing

detention in

hospital or

requiring

residence at

place: ancillary

provision
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(b) the antecedents of the person; and

(c) the risk that as a result of his mental

disorder he would commit offences if

set at large,

that it is necessary for the protection of the public

from serious harm so to do, the court may, make a

restriction order as it considers appropriate, without

limit of time.

(2) The court shall not make a restriction

order in the case of a person unless the approved

medical practitioner, whose evidence is taken into

account by the court under section 36F(1)(a),

has given evidence orally before the court.

(3) The court may, in the case of a

person in respect of whom it did not, before making

the compulsion order, make an interim compulsion

order, make a restriction order in respect of the

person only if satisfied that, in all the circumstances,

it was not appropriate to make an interim compulsion

order in respect of the person.

36I.(1)Where the Attorney General has referred

a case back to court pursuant to an accused being

detained under a compulsion order with a restriction

order and it subsequently becomes clear beyond

doubt and medical evidence confirms that the accused

is still unfit for trial, the court shall reverse the decision

to remit the case.

(2) Where the Attorney General has referred a

case back to court and where the accused is found to

lack decision-making capacity, there is no need for a

Referral.
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further hearing if the court considers that it is in the

interests of justice to do so.”.

10. The Act is amended by inserting immediately after section

74 the following new sections 75 and 76 -

75. (1) The Minister may by Order amend

the First, Second and Third Schedules.

(2) An Order made under subsection (1) is subject to

negative resolution of the House.

76. The Minister may make Regulations to give

effect to the provisions of this Act.”

11. The Schedule to the Act is amended in the title by inserting

the word “Fourth” before the word “Schedule”.

12. The Act is amended by inserting immediately after section

76 the following First, Second and Third Schedules -

“FIRST SCHEDULE

SERIOUS CRIMES

Money laundering

Drug trafficking offences

Firearm offences

Murder

Manslaughter

Burglary

Wounding with Intent

Rape

Kidnapping

Armed robbery

Treason

Human trafficking

Conspiring, procuring, counseling,  aiding and  abetting  to commit   an

offence listed above.

“Amendment of

Schedules.

Amendment of Schedule.

Insertion of new

Schedule.

(Section 2)

Insertion of new sections

75 and 76.

Registration.
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SECOND SCHEDULE

GUIDANCE FOR ELECTRONIC RECORDING OF

INTERVIEWS

1. General.

1.1 This Guidance must be readily available for consultation

by:

(a)  Law Enforcement Officers;

(b)  Law Enforcement staff;

(c)  suspected or arrested persons; and

(d) members of the public.

     1.2 The term:

“admission” means an admission made by a suspect to a law

enforcement officer, whether the admission is by spoken

words or by acts or otherwise;

“appropriate adult” means -

(a) in the case of a juvenile:

(i) the parent, guardian; or

(ii) an officer approved by the Chief Welfare

Officer, if the juvenile is in the care of the

Welfare Division;

(iii) if subparagraphs (i) and (ii) do not apply,

(Sections 14B and 14C)



2013 CRIMINAL LAW AND PROCEDURE ACT 2

 (AMENDMENT)

50

some other responsible adult aged eighteen or

over who is not a law enforcement officer or

employed by a law enforcement agency, and

who has no connection with the matters

involved in the investigation;

(b) in the case of a person who is mentally disordered

or mentally vulnerable-

(i) a relative, guardian or someone responsible

for his care or custody; or

(ii) someone experienced in dealing with mentally

disordered or mentally vulnerable people but

who is not a member of a law enforcement

agency, or has any connection with the matters

involved in the investigation;

(iii) if the suspect expresses a preference for a

relative to a better qualified stranger, or objects

to a particular person, every effort should be

made to respect his wishes so far as

practicable;

(c) if paragraphs (a) and (b) do not apply, some other

responsible adult aged eighteen years or over

who is not a law enforcement officer or employed

by a law enforcement agency, or has any

connection with the matters involved in the

investigation;

“juvenile” has the meaning assigned in the Children and Young

Persons Act;

“legal adviser”, means an attorney-at-law in Dominica;

“recording equipment” means any device which is able to record

electronically the custodial interview using recording media;

Chap. 37:50.
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“recording media” means any removable, physical audio recording

medium, such as magnetic tape, optical disc or solid state

memory, which can be played and copied;

“vulnerable persons” means -

(a) mentally disordered or otherwise mentally

vulnerable person;

(b) juveniles;

“written statement” means any statement made in writing and

signed by the suspect in relation to his arrest for a serious

crime.

2. Electronic recording and sealing of recording media.

2.1  Electronic recording of interviews on recording media

must be carried out openly to instill confidence in its reliability as

an impartial and accurate record of the interview.

2.2 A master recording, will be sealed in the suspect’s

presence. A second copy of the electronic recording will be used

as a working copy. The master recording is either of the two

recordings used in a twin deck or drive machine or the only

recording in a single deck or single drive machine. The working

copy is either the second or third recording used in a twin or triple

deck or twin or triple drive machine or a copy of the master

recording made by a single deck or drive machine

3. Interviews to be Electronically Recorded.

3.1 Electronic recording must be used at a place of detention

for any custodial interview -

(a) with a person who has been cautioned in respect

of a serious crime;
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(b) which takes place as a result of a law enforcement

officer exceptionally putting further questions to

a suspect about a serious crime after he has been

charged with, or informed he may be prosecuted

for, that offence; or

(c) in which a law enforcement officer wishes to

bring to the notice of a suspect, after he has been

charged with, or informed he may be prosecuted

for, a serious crime any written statement made

by another person, or the content of an interview

with another person.

3.2 The authorizing officer may authorize the interviewing

officer not to electronically record the custodial interview -

(a) where it is not reasonably practicable to do so

because of failure of the recording equipment or

the non-availability of a suitable interview room

or recording equipment and the authorizing officer

considers on reasonable grounds that the custodial

interview should not be delayed until the failure

has been rectified or a suitable room or recording

equipment becomes available; or

(b) where it is clear from the outset that no prosecution

will ensue.

in such cases the custodial interview must be recorded in writing.

3.3 In all cases the authorizing officer shall make a note in

specific terms of the reasons for not electronically recording the

custodial interview.

3.4 Where a custodial interview takes place with a person
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voluntarily attending the place of detention and the law enforcement

officer has grounds to believe that person has become a suspect

(i.e. the point at which he should be cautioned) the continuation of

the custodial interview must be electronically recorded, unless an

authorizing officer gives authority in accordance with the provisions

of subparagraph 3.2 for continuation of the custodial Interview not

to be electronically recorded.

3.5 The whole of each custodial interview must be

electronically recorded, including the taking and reading back of

any written statement.

4. Commencement of Custodial Interview.

4.1 When the suspect is brought into the interview room the

law enforcement officer shall without delay, set the recording

equipment to record. The recording media must be shown to the

suspect before commencing the custodial interview.

4.2  The law enforcement officer shall sign the master recording

and ask the suspect and any third party present to sign.  If the

suspect or third party refuses to sign the master recording, an

authorizing officer, must be called into the interview room and

asked to sign it.

4.3 The law enforcement officer shall then tell the suspect

formally about the electronic recording. He shall say:

(a) that the custodial interview is being electronically

recorded;

(b) his name and rank and the name and rank of any

other law enforcement officer present;

(c) the name of the suspect and any other person

present;



2013 CRIMINAL LAW AND PROCEDURE ACT 2

 (AMENDMENT)

54

(d) the date, time of commencement and place of the

custodial interview; and

(e) that the suspect will be given a notice about what

will happen to the electronic recording.

4.4 The law enforcement officer shall then caution the suspect

as follows:

You do not have to say anything, but it may harm your defence

if you do not mention when questioned something which you

may later rely on in court. Anything you do say may be given

in evidence.”

Minor deviations do not constitute a breach of this requirement

provided that the sense of the caution is preserved.

4.5 The law enforcement officer shall remind the suspect of

his rights to a legal adviser.

4.6  The law enforcement officer shall then put to the suspect

any significant statement, which occurred before the start of the

electronically recorded custodial interview, and shall ask him

whether he confirms or denies that earlier Statement or whether

he wishes to add anything.

4.7 A significant statement means one, which appears capable

of being, used in evidence against the suspect, in particular a direct

admission of guilt.

5.Custodial Interviews with the Deaf and Suspects who

cannot speak English.

5.1 If the suspect appears deaf or there is doubt about his

hearing or speaking ability or ability to understand English, and

Rules of court.
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effective communication cannot be established, the custodial

interview should be given or sought through an interpreter and this

may be by remote communication.

6. Vulnerable persons.

6.1 An electronically recorded custodial interview of a

vulnerable person must take place in the presence of an appropriate

adult.

6.2 If the only obstacle to an electronically recorded custodial

interview is that a juvenile’s parent or guardian is unavailable and

all reasonable efforts to contact them have failed, an authorizing

officer may authorize the law enforcement officer to proceed

with the electronically recorded custodial Interview.  In all such

cases the authorizing officer shall make a note in specific terms

of the reasons for proceeding with electronically recording the

custodial interview in the absence of an appropriate adult.

6.3  If a person is blind, seriously visually impaired or unable

to read, an authorizing officer shall make sure his legal adviser,

relative, appropriate adult or some other person likely to take an

interest in him, and who is not involved in the investigation, is

available to help check any documentation.  When this guidance

requires signing, the person assisting may be asked to sign instead,

if the suspect prefers.  This paragraph does not require an

appropriate adult to be called solely to assist in checking and

signing documentation for a person who is not a juvenile, or

mentally disordered or otherwise mentally vulnerable.

6.4 If any procedure in this guidance requires information to

be given to or sought from a suspect, it must be given or sought

in the presence of the appropriate adult if the suspect is mentally

disordered, otherwise mentally vulnerable or a juvenile.  If the

appropriate adult is not present when the information is first given
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or sought, the procedure must be repeated in the presence of the

appropriate adult when he arrives, so that the appropriate adult is

fully informed before the procedure takes place.

7. Changing Recording Media.

7.1 When the recording equipment indicates that the recording

media have only a short time left to run, the law enforcement

officer shall tell the suspect that the recording media are coming

to an end and round off that part of the custodial interview. If the

law enforcement officer wishes to continue the custodial Interview

but does not already have a second set of recording media, he shall

obtain a set. The suspect nor the legal adviser shall be left

unattended in the interview room. The law enforcement officer

will remove the recording media from the recording equipment

and insert the new recording media, which shall be shown to the

suspect before the re-commencement of the custodial interview.

The recording equipment shall then be set to record on the new

recording media. Care must be taken, particularly when a number

of sets of recording media have been used, to ensure that there is

no confusion between the recording media. Marking the recording

media with an identification number immediately after they are

removed from the recording equipment may do this.

8. Taking a break during the Custodial Interview.

8.1 When a break is to be taken during the course of a

custodial interview and the interview room is to be vacated by the

suspect, the fact that a break is to be taken, the reason for it and

the time must be recorded. The recording media must then be

removed from the recording equipment and the procedures for the

conclusion of a custodial interview set out in paragraph 12

followed.

8.2 When a break is to be a short one and both the suspect and

a law enforcement officer are to remain in the interview room the

fact that a break is to be taken, the reasons for it and the time must
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be recorded.  The recording equipment may be turned off; there

is, however, no need to remove the recording media and when the

custodial interview is recommenced the electronic recording

must be continued on the same recording media. The time at

which the custodial interview recommences must be recorded.

8.3 When there is a break in questioning under caution the

interviewing law enforcement officer shall ensure that the suspect

being questioned is aware that he remains under caution and of

his right to a legal adviser. If there is any doubt the caution must

be given again in full when the custodial interview resumes.

9. Failure of Recording Equipment.

9.1 If there is a failure of the recording equipment which can

be rectified quickly, for example by inserting new recording

media, the appropriate procedures set out in paragraph 7 must be

followed, and when the electronic recording is resumed the law

enforcement officer shall explain what has happened and record

the time the custodial interview recommences. If, however, it will

not be possible to continue electronically recording on that

particular recording equipment and no replacement recording

equipment or recording equipment in another interview room is

readily available, the custodial interview may continue without

being electronically recorded. In such circumstances the

procedures in sub-paragraph 3.2 for seeking the authority of an

authorizing officer will be followed.

10. Refusal to go to interview room.

10.1  If a person refuses to go into or remain in a suitable

interview room, and an authorizing officer considers, on reasonable

grounds, that the custodial interview should not be delayed the

authorizing officer may, conduct the custodial interview in a cell

using portable recording equipment or, if none is available,

recorded in writing as in procedures in subparagraph 3.2. The

reasons for this must be recorded in accordance with sub-

paragraph 3.3.
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11. Removing Recording Media from the Recording

Equipment.

11.1  Where recording media are removed from the recording

equipment in the course of a custodial interview, they must be

retained and the procedures set out in paragraph 12 followed.

12. Conclusion of Custodial Interview.

12.1  At the conclusion of the custodial interview, the suspect

must be offered the opportunity to clarify anything he has said and

to add anything he may wish.

12.2 At the conclusion of the custodial interview, including the

taking and reading back of any Written statement, the time must

be recorded and the recording equipment switched off. The

master recording media is sealed and treated as an exhibit.

12.3 The suspect must be handed a notice which explains the

use which will be made of the recording media and the arrangements

for access to it and that a copy of the recording media shall be

supplied to him as soon as practicable if the person is charged or

informed that he will be prosecuted.

13. After the Custodial Interview.

13.1  The law enforcement officer shall make a record of the

fact that the custodial interview has taken place and has been

electronically recorded, its time, duration and date and the

identification number of the master recording media.

13.2 Where no proceedings follow in respect of the person

whose custodial interview was electronically recorded the

recording media must nevertheless be kept securely in accordance

with subparagraph 14.1.

13.3 Where a suspect is charged with a serious crime he must

be cautioned as follows:
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You do not have to say anything.  But it may harm your defence

if you do not mention now something which you later rely on in

court.  Anything you do say may be given in evidence.

14. Recording Media security.

14.1  The Commissioner of Police or law enforcement officer

where relevant, shall make arrangements for the master recording

media to be kept securely and their movements accounted for on

the same basis as other material, which may be used for evidential

purposes.

14.2 A law enforcement officer has no authority to break the

seal on a master recording media, which is required for criminal

proceedings. If it is necessary to gain access to the master

recording media, the law enforcement officer shall arrange for its

seal to be broken in the presence of a representative of the

director of public prosecutions. The defendant or his legal adviser

must be informed and given a reasonable opportunity to be

present. If the defendant or his legal adviser is present he shall be

invited to reseal and sign the master recording media. If either

refuses or neither is present the representative of the Director of

Public Prosecutions shall do this.

14.3 Where no criminal proceedings result it is the responsibility

of the Commissioner of Police or law enforcement officer where

relevant, to establish arrangements for the breaking of the seal on

the master recording media, where this becomes necessary.
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THIRD SCHEDULE

FORM

Authority for powers in respect of suspected offence to

be exercised outside the landward limits of the

territorial sea of the Commonwealth of Dominica

Criminal Law and Procedure Act: Section 14M(3)

To: Enforcement Officer

The [name and details of enforcement officer] has shown that

there are reasonable grounds to suspect that on [name the ship]

which is registered in a Convention State the offence below has

been committed or is about to be committed (check boxes as

appropriate) –

Drug trafficking

Money laundering

Possession of a controlled drug

Knowingly being concerned in the carrying or concealing

of a controlled drug on the ship, knowing or having

reasonable grounds to suspect that the drug is intended

to be imported or has been exported contrary to section

5 of the Drugs (Prevention of Misuse) Act Chap. 40:07

or the law of any state other than the Commonwealth of

Dominica

Concealing or transferring proceeds of criminal conduct

or arranging with another to retain proceeds of criminal

conduct contrary to the Proceeds of Crime, Act Chap. 12:29

Acting or conspiring to defeat justice contrary to section

7A of the Criminal Law and Procedure Act Chap. 12:01.

Human trafficking

(Section 14M(3))
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This gives authority to [name and details of enforcement officer]

to exercise the powers below (check boxes as appropriate)

outside the landward limits of the territorial sea of Dominica in the

ship –

Stop the ship, board it and, if he thinks necessary, require

the ship to be taken to a port in Dominica and detain it

there;

Require the master or any member of the crew to take

such action as may be necessary;

Search the ship, anyone on it and anything on it

including its cargo;

Require any person on the ship to give information

concerning himself or anything on the ship;

Open any containers;

Make tests and take samples of anything on the

ship;

Require the production of documents, books or records

relating to the ship or anything on it;

Make photographs or copies of anything which production

he has power to require;

Arrest without warrant anyone whom he has reasonable

grounds for suspecting to be guilty of the offence;
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Seize and detain anything found on the ship which

appears to him to be evidence of the offence.

   Passed in the House of Assembly this 11th day of March, 2013.

          VERNANDA RAYMOND (MRS.)

          Clerk of  the House of Asembly (Ag.)
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